
PERFECT TIME FOR PM TO FINALLY
FIX O’FARRELL’S FOLLY

CHRIS MERRITT

It could just be a few weeks before Anthony Albanese flies to Washington for
long-delayed talks with Donald Trump.

It would therefore be wise to remove an obvious impediment to the success
of those discussions.

That means taking seriously diplomatic overtures from the Americans about
a longstanding grievance by US investors that has been ignored by successive
federal governments – Coalition and Labor.

Treating American investors and their government with such disdain was
never a good idea.

But with a mercurial president in the Oval Office, it should be clear to
Albanese and his advisers that it is simply too dangerous to allow this
grievance to remain unresolved when the two leaders meet.

Recent events have provided some blunt lessons about what can happen to
world leaders who fail to properly prepare the ground before engaging with
Trump.

Before the talks begin, the President is likely to be briefed not just on tariffs
and military co-operation, but on the issue that has marred relations
between the two countries since 2014 – the expropriation by NSW of US-
owned assets in mining company NuCoal Resources.

The amount stripped from US investors is relatively trivial – about $120m
compared to $88.2bn of US exports to this country. But that’s not the point.

The manner in which those assets were taken – without due process of law
or compensation – is the real issue.

It amounts to a breach of the US-Australia Free Trade Agreement and that
goes to a much more important issue: trust.
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Consider this from the US perspective: if Australia is prepared to breach a
treaty with America over a relatively trifling amount of money, what does
this say about Australia’s commitment to treaties on much bigger issues?

Why should Australia or any other country be rewarded with favourable
treatment after ignoring its treaty obligations with America, seizing US
assets, refusing to pay compensation and then repeatedly ignoring formal
diplomatic overtures by the US government?

How would Australia react if the positions were reversed?

Before Albanese walks into the Oval Office, Trump is likely to be briefed on
how Australia failed to address this issue despite entreaties in 2017 by
former US ambassador Robert Lighthizer and in March this year by the
current US trade representative, Jamieson Greer.

He is also likely to be reminded that this incident is once again listed in the
US government’s latest annual report on foreign trade barriers.

The real blame for this rests squarely with former NSW premier Barry
O’Farrell and the NSW Coalition parties that formed his government.

Instead of allowing the normal law to take its course, O’Farrell’s government
rammed through special legislation in 2014 to strip NuCoal of an exploration
licence without proof – or even an accusation – of wrongdoing.

But Albanese is on the hook because the federal government – not NSW – is
obliged under the treaty with the Americans to protect US investments from
exactly the sort of Third World lawmaking that took place under the
Coalition parties in NSW.

The great irony in all this is that it falls to federal Labor to clean up the mess
left by a Coalition government’s attack on legal certainty and property
rights.

NuCoal’s licence was cancelled not because the company had done anything
wrong. Nobody associated with the company, past or present, has a
conviction against their name.

O’Farrell cancelled the licence because it had originally been issued to
another company by Ian Macdonald, a corrupt former minister for mineral
resources who is now in prison.

NuCoal had no involvement with Macdonald and only bought the original
licence holder after commissioning due diligence from corporate lawyers
who reported the licence had been granted in a regular manner.
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NuCoal then spent $94m buying the licence holder and another $40m on
exploration, development studies and land acquisitions – all of which has
been lost.

Years later, the state’s Independent Commission Against Corruption urged
O’Farrell to cancel the licence. But the premier ignored the fact that the
commission went on to recommend that innocent parties could be
compensated.

And in proceedings before the NSW Supreme Court, ICAC made the point 10
years ago that NuCoal was “innocent of any wrongdoing”.

The bottom line is this: After ICAC called for action, O’Farrell’s government
took careful aim and hit the wrong target.

By rushing through special legislation that punished a company without
proof of wrongdoing, the NSW parliament ignored what ICAC said about
compensating the innocent and punished them instead.

The lesson is that parliament should never have ventured into an area that
required it to decide who should be punished over allegations that had not
even been tested by independent prosecutors, let alone a court.

Now that the courts have had 11 years to sort out this affair, it is clear that
the only unlawful conduct associated with this matter was confined to
Macdonald.

But while this misconduct took place entirely within the NSW government,
the financial cost of that corruption has been transferred entirely to the
private sector – to thousands of innocent Australians and Americans.

Americans owned 30 per cent of NuCoal which had a peak valuation of
$400m. So while Australia owes Americans $120m, Australians are owed
$280m.

For Albanese, the way forward should be clear. Ignoring this affair means
risking embarrassment in the Oval Office.

Somehow, the issue of compensation needs to taken off the table before he
meets Trump.

That means compensation for the Americans. And if that happens, the
Australian victims of O’Farrell’s folly will also need to be compensated.

Chris Merritt is vice-president of the Rule of Law Institute of Australia
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Perfect time for PM to 
finally fix O’Farrell’s folly

It could just be a few weeks before 
Anthony Albanese flies to Wash-
ington for long-delayed talks with 
Donald Trump.

It would therefore be wise to 
remove an obvious impediment 
to the success of those discus-
sions.

That means taking seriously 
diplomatic overtures from the 
Americans about a longstanding 
grievance by US investors that 
has been ignored by successive 
federal governments – Coalition 
and Labor.

Treating American investors 
and their government with such 
disdain was never a good idea.

But with a mercurial president 
in the Oval Office, it should be 
clear to Albanese and his advisers 
that it is simply too dangerous to 
allow this grievance to remain un-
resolved when the two leaders 
meet.

Recent events have provided 
some blunt lessons about what 
can happen to world leaders who 
fail to properly prepare the 
ground before engaging with 
Trump.

Before the talks begin, the 
President is likely to be briefed 
not just on tariffs and military co-
operation, but on the issue that 
has marred relations between the 
two countries since 2014 – the ex-
propriation by NSW of US-
owned assets in mining company 
NuCoal Resources.

The amount stripped from US 
investors is relatively trivial – 
about $120m compared to 
$88.2bn of US exports to this 
country. But that’s not the point.

The manner in which those as-
sets were taken – without due 
process of law or compensation – 
is the real issue. 

It amounts to a breach of the 
US-Australia Free Trade Agree-
ment and that goes to a much 
more important issue: trust.

Consider this from the US per-
spective: if Australia is prepared 
to breach a treaty with America 
over a relatively trifling amount 
of money, what does this say 
about Australia’s commitment to 
treaties on much bigger issues?

Why should Australia or any 
other country be rewarded with 
favourable treatment after ignor-
ing its treaty obligations with 
America, seizing US assets, refus-
ing to pay compensation and then 
repeatedly ignoring formal diplo-
matic overtures by the US gov-
ernment?

How would Australia react if 
the positions were reversed?

Before Albanese walks into 
the Oval Office, Trump is likely to 
be briefed on how Australia failed 
to address this issue despite en-
treaties in 2017 by former US am-
bassador Robert Lighthizer and 
in March this year by the current 
US trade representative, Jamies-
on Greer.

He is also likely to be reminded 
that this incident is once again 
listed in the US government’s lat-
est annual report on foreign trade 
barriers.

The real blame for this rests 
squarely with former NSW prem-
ier Barry O’Farrell and the NSW 
Coalition parties that formed his 
government.

Instead of allowing the normal 
law to take its course, O’Farrell’s 
government rammed through 
special legislation in 2014 to strip 
NuCoal of an exploration licence 

without proof – or even an ac-
cusation – of wrongdoing.

But Albanese is on the hook 
because the federal government – 
not NSW – is obliged under the 
treaty with the Americans to pro-
tect US investments from exactly 
the sort of Third World lawmak-
ing that took place under the Co-
alition parties in NSW.

The great irony in all this is 
that it falls to federal Labor to 
clean up the mess left by a Co-
alition government’s attack on 
legal certainty and property 
rights.

NuCoal’s licence was can-
celled not because the company 
had done anything wrong. No-
body associated with the com-
pany, past or present, has a 
conviction against their name.

O’Farrell cancelled the licence 
because it had originally been is-
sued to another company by Ian 
Macdonald, a corrupt former 
minister for mineral resources 
who is now in prison.

NuCoal had no involvement 
with Macdonald and only bought 
the original licence holder after 
commissioning due diligence 
from corporate lawyers who re-
ported the licence had been 
granted in a regular manner.

NuCoal then spent $94m buy-
ing the licence holder and an-
other $40m on exploration, 
development studies and land ac-
quisitions – all of which has been 
lost.

Years later, the state’s Inde-
pendent Commission Against 
Corruption urged O’Farrell to 
cancel the licence. But the prem-
ier ignored the fact that the com-
mission went on to recommend 
that innocent parties could be 
compensated.

And in proceedings before the 
NSW Supreme Court, ICAC 
made the point 10 years ago that 
NuCoal was “innocent of any 
wrongdoing”.

The bottom line is this: After 
ICAC called for action, O’Far-
rell’s government took careful 
aim and hit the wrong target.

By rushing through special 
legislation that punished a com-
pany without proof of wrongdo-
ing, the NSW parliament ignored 
what ICAC said about compen-
sating the innocent and punished 
them instead.

The lesson is that parliament 
should never have ventured into 
an area that required it to decide 
who should be punished over al-
legations that had not even been 
tested by independent prosecu-
tors, let alone a court.

Now that the courts have had 
11 years to sort out this affair, it is 
clear that the only unlawful con-
duct associated with this matter 
was confined to Macdonald.

But while this misconduct 
took place entirely within the 
NSW government, the financial 
cost of that corruption has been 
transferred entirely to the private 
sector – to thousands of innocent 
Australians and Americans.

Americans owned 30 per cent 
of NuCoal which had a peak valu-
ation of $400m. So while Austra-
lia owes Americans $120m, 
Australians are owed $280m.

For Albanese, the way forward 
should be clear. Ignoring this af-
fair means risking embarrass-
ment in the Oval Office.

Somehow, the issue of com-
pensation needs to taken off the 
table before he meets Trump.

That means compensation for 
the Americans. And if that hap-
pens, the Australian victims of 
O’Farrell’s folly will also need to 
be compensated.

Chris Merritt is vice-president of 
the Rule of Law Institute of 
Australia

ahead on expansion. He has also 
publicly backed an energy retool-
ing of the miner’s Australian east 
coast aluminium smelters, where 
it would have been easier to pull 
the plug.

What is less than certain is 
Stausholm’s aggressive bet on 
lithium, and this may emerge as a 
pressure point for his eventual 
successor. While his push into  
lithium is at the lower end of the 
cost curve, there is still doubt over 
the longer term fundamentals of 
the market.

The foundation however for 
Rio has been the stability Staus-

holm has brought to the global 
miner. The miner’s board has 
risked this and more, by moving 
too fast.

Digital world
Taking on the likes of Amazon or 
Temu at their own game is either 
delusional or at best ambitious. 

Australia’s biggest retailer 
wants to go head-to-head with 
these global e-commerce kings, 
and reckons brands that are dec-
ades old with big legacy store foot-
prints are the ones best placed to 
do it.

Wesfarmers, the owner of 

hardware juggernaut Bunnings as 
well as discount department 
stores Kmart and Target, has 
spent the past few years quietly 
building up a powerful digital en-
gine. It might have been late to the 
digital game, but helped with bal-
ance sheet heft, Wesfarmers is 
catching up. 

Wesfarmers chief executive 
Rob Scott now reckons gains on 
digital and data combined with his 
near 1900 store network is in-
creasingly delivering a competi-
tive advantage against pure online 
rivals in the retail fight. 

Today nearly $3bn of Wes-

farmers’ total retail sales are via 
online channels and this is grow-
ing at a faster clip than its real 
world sales.  But Scott says the real 
strength is  at the back end. He has 
more than 35 massive distribution 
warehouses across the country 
and combined with store foot-
print, this equals 7.5 million square 
metres of space, several times the 
size of Amazon in Australia.

Loyalty  schemes including Pri-
celine, the 50 per cent owned Fly-
buys and the paid OnePass 
scheme count 12.5 million mem-
bers, giving more data.

“If I go back seven years, our e-

Shareholders, senior manage-
ment and directors of Wool-
worths and Coles need to 
understand why the first action of 
any future government involving 
the Nationals will be to break up 
both existing supermarket busi-
nesses to create multiple super-
market enterprises in order to 
boost competition. 

This will be a non-negotiable 
part of any Coalition agreement 
with the Liberals.

Just how the split would work 
has never been documented, but 
the 1980s division of US telecom-
munications monopoly the Amer-
ican Telephone and Telegraph 
company (AT&T) into separate 
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Ousting of CEO at mining giant is no plan for success

bridges to make sure Rio wasn’t 
entirely stripped of its social li-
cence, he forced the company to 
confront the ugly side of its mining 
culture and set the process under-
way to change that. It will still take 
time. 

Stausholm brought an era of 
peace to Rio Tinto, something it 
hadn’t seen since the days of 
legendary bosses Leigh Clifford 
and Leon Davis. This peace was a 
welcome confidence boost, allow-
ing Rio to deliver annualised pro-
duction growth across key copper 
and iron ore metals, reversing a 
decade of shrinking output.

With the company in crisis, his 
first actions as CEO were faultless. 
He invested the time in Australia 
and set off on a listening tour 
meeting hundreds of staff, politi-
cians including state and Indigen-
ous partners. Where Rio had 
increasingly been run from the 
London head office, Stausholm 
sought to reacquaint Rio with its 
glory days, spending time with 
both Davis and Clifford as well as 
John Ralph, the boss of Rio’s Aus-
tralia predecessor CRA. Com-
bined, these three were the 
architects of the modern day 
miner.

As well as sending a message 
the company needed to change, 
he also embraced it and empow-
ered the front line workforce to 
drive the necessary cultural and 
operational change. 

Stausholm used Rio’s crisis to 
make the tough structural calls. 
He tackled the inefficient owner-
ship structure of the copper busi-
ness  and reset a once-strained 
relationship with Mongolia over 
the massive Oyu Tolgoi mine. 
This is now giving Rio a copper fu-
ture when it most needs a credible 
growth story. 

Stausholm also inserted him-
self in the complex negotiations 
with Guinea, and now after dec-
ades of inaction one of the world’s 
richest iron ore deposits is being 
developed at Simandou. Rio’s Pil-
bara mines are starting to lose 
their quality, where potentially 
Rio was too cautious on moving 

Continued from Page 13 commerce capabilities were fairly 
nascent. We didn’t have a lot in 
terms of data and digital capabili-
ties. Now we feel that we’ve got 
some amazing capability and sys-
tems there and amazing customer 
data assets,” Scott says.

Scott was talking to The Aus-
tralian on the sidelines of a strat-
egy day in Sydney. The message 
from Wesfarmers is the conglom-
erate talking about growth again. 

He was speaking from a pos-
ition of strength, with Wesfarmers 
shares this week touching a record 
high of $83.11 Wesfarmers shares 
have added more than 20 per cent 
since April as investors were bet-
ting with more certainty the RBA 
would push through more interest 
rate cuts this year. 

As one of Australia’s biggest re-
tailers, the bulk of Wesfarmers’ is 
leveraged to the level of interest 
rates.

Billions in spending on health-
care through Priceline, digital and 
building up lithium are now mov-
ing from an investment phase to a 
point where they will stop becom-
ing a drag and start making a posi-
tive contribution to Wesfarmers’ 
overall returns. 

It’s been an expensive exercise 
getting to this point. Kmart is tak-
ing over the automated warehous-
es and fulfilment operations of 
Wesfarmers’ now defunct Catch. 
Scott paid $230m for catch in 2019, 
and invested even more in build-
ing up the business as a standalone 
player. He pulled the plug last year 
and folded the supply chain opera-
tions into Kmart.

Scott concedes Catch was ac-
quired at a time when Wesfarm-
ers’ e-commerce capabilities were 
“fairly basic”. At the time the belief 
was there could be an opportunity 
for a standalone pure play e-com-
merce provider to sit alongside its 
other real work brands.

“The world’s fundamentally 
changed, and what we’ve learned 
through that process is it’s not 
about having a standalone e-com-
merce business, it’s about building 
capabilities that are relevant for 
our businesses”. 

eric.johnston@news.com.au
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Rio Tinto chief executive Jakob Stausholm will step away before the end of the year

NATS’ SUPERMARKET HISTORY
companies with different owner-
ship creates a precedent.

Dividing both Woolworths’ 
and Coles’ supermarket business-
es into separate units to create 
more competition does not seem a 
good idea because it will lift costs. 

But the foolish past actions of 
former Coles and Woolworths 
leaders has legendary status in the 
National Party, which has prob-
ably sealed the long-term fate of 
the two giant enterprises should 
the Nationals come to power. 

Still, it is possible current lead-
ers at Coles and Woolworths – 
who were not part of the past mis-
takes – will be smart enough to 
rectify the situation.

There is an old axiom which 
says that leaders of highly profit-
able, market-dominating enter-
prises should spend time and 
money keeping out of controversy 
and maintaining community 
goodwill.

Past Coles and Woolworths 
leaders were not taught that 
axiom.

I suspect current leaders of 
Woolworths and Coles will reason 
that there are at least six years 
 before there is a Coalition govern-
ment, so they don’t have to worry.

And by that time there may be 
different people leading the 
 Nationals.

That might be a reasonable 
view, but the depth of Nationals’ 
feeling against Woolworths and 
Coles is so entrenched that I sus-
pect it will last for decades unless 
the base reasons are addressed.

On the ALP government side, 
there are very few ALP members 
with rural seats, so their agenda is 
about keeping prices low while 
pushing wages and union power 
higher. 

Privately, many say: “Farmers 
are always moaning.”

To understand the Nationals’ 
entrenched hostility, we need to 
go back to Australia Day in 2011, 
when Coles announced that it was 
slashing the price of its own-brand 
milk to $1 a litre. 

Woolworths immediately 
matched Coles’ offer.

Fast-forward to 2017 when, 
under the Turnbull government, 
David Littleproud was appointed 
Agriculture Minister. By that time, 
consumers were still being de-
lighted by the low cost of milk, but 
dairy farmers were suffering 
badly. There was a widespread 
community push for a 10 per cent 
government levy to be placed on 
milk to keep farmers in business.

That, of course, was an anath-
ema to the Liberals, and Little-
proud looked for another solution 
to relieve the severe dairy family 

suffering caused by the two super-
market giants.

He arranged to speak to both 
Woolworths and Coles to plead 
with them to increase the price of 
milk received by dairy farmers by 
about 10 per cent.

What happened on those visits 
has probably been exaggerated, 
but is now entrenched in Nation-
als legend. 

Littleproud was treated with 
scorn and contempt. 

Suddenly, the Nationals minis-
ter understood from personal ex-
perience how the two super -
market giants treated farmer 
suppliers.

In the years that followed, the 
party developed an entrenched 
belief that the two retail giants 
were simply too powerful and the 
existence of such power was not in 
the national interest. And most in 
the Nationals were constantly get-
ting messages from farmers that 
the power of Coles and Wool-
worths had to be broken.

The irony in the Littleproud 
legend is that his warnings to the 
supermarkets that milk pro-
duction would be reduced, and 
they would face shortages, forcing 
much higher prices, turned out to 
be correct. 

Woolworths and Coles 
thought that the farmers had no-

where to go, so would keep pro-
ducing milk, despite their finan-
cial suffering. 

But, by chance, there was a 
boom in beef, and dairy farmers 
were able to exit by selling their 
properties at good prices or simply 
converting to beef. The Little-
proud prediction of future short-
age is now a reality, and milk 
prices have risen.

Accordingly, in National Party 
eyes, the Woolworths and Coles 
culture is not only bad, but its lead-
ers don’t think ahead. Instead, 
they conceal the truth with heavy 
spending on public relations.

Meanwhile, in farmer land the 
burden of regulation and costs 
have multiplied, and the federal 
government wants to divide farms 
with hideous power poles to de-
liver an energy renewal program 
that will increase the cost of 
power. 

In Victoria there is drought, 
and floods in NSW and Queens-
land. In Victoria, the government 
is trying to almost tax farmers out 
of existence.

Woolworths and Coles don’t 
have to worry about being split for 
at least six years, and maybe a lot 
longer.

Nevertheless, the agriculture 
supply chain is an important part 
of the giants’ business and, unlike 

the Liberals, the Nationals have a 
clear set of policies. 

As I explained on Wednesday, 
large numbers of young people in 
the community are frustrated and 
living from day to day. 

They want a vision, and it 
would not take much to add to ex-
isting Nationals policies to give 
them that  vision. 

Unless the Liberal Party can 
work out where it wants to head 
and communicate a vision, many 
of the Liberal seats that were lost 
in the recent election could be 
gained by the Nationals.

That might be fantasy, but it is 
conceivable. 

Rather than take a risk that the 
Nationals will never become 
powerful again, it would make 
long-term sense for both Wool-
worths and Coles to face up to 
what is happening and get down to 
working with the farmers and per-
haps the Nationals to develop a 
system of fresh food (including 
fish) purchases to keep the rural 
sector strong.

Some of the costs of the extra 
farmer rewards may be offset by 
less waste.

But even if it means slightly 
higher prices for fresh food, pros-
perity in the agriculture sector is 
important to the supermarket 
 giants and the nation.

David Littleproud 
wants them broken 
up for a reason
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