ICAC’S EXTRAORDINARY POWERS
MUST BE CURBED

CHRIS MERRITT

In 1988, when Nick Greiner established the NSW Independent Commission
Against Corruption his motive was admirable.

The then-premier was dealing with an extraordinary situation: NSW had
become the most corrupt state in the nation, so in order to weed out the bad
guys Greiner equipped his new commission with extraordinary powers.

No rules of evidence meant ICAC could base its findings on material that
would never pass muster in a real court. Limited appeal rights meant the
merits of adverse findings could never be tested.

Those were tragic mistakes.

They paved the way for public show trials that stripped people of their
normal procedural rights, destroyed reputations and tainted jury pools long
before the case against a person could be tested in a real court.

Greiner’s system removed the checks and balances on power that, in the
mainstream courts, minimise the risk that state power will be used to
punish the innocent.

There might have been a case for unleashing a strong but temporary
commission to deal with the extraordinary surge in corruption that afflicted
this state in the 1980s.

But Greiner’s real mistake was to make ICAC permanent — which meant a
permanent erosion of the checks on power. This shifted the balance between
the state and individuals.

Without those safeguards, it was inevitable that innocent people would
eventually be caught up in this organisation’s rough and ready system of
quasi-justice. And that is exactly what happened.

After 36 years of ICAC, the current NSW Premier, Chris Minns, is confronted
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with growing disquiet in parliament and the media about the injustice this
system has inflicted on people who, according to the real courts, have done
nothing wrong.

At the moment, Minns seems determined to follow the example of the
Coalition, which was content to allow innocent people to suffer in order to
protect the standing of this deeply flawed institution.

The plight of ICAC’s innocent victims has long featured in this space. But
Minns is now being confronted with broader calls for justice.

Rod Roberts, an independent, raised some of these issues in the Legislative
Council during the week.

Why does Labor now support a law enacted by the Coalition that had the
effect of changing the outcome of a court case mid-hearing in order to
prevent the NSW Court of Appeal from finalising a ruling that ICAC
unlawfully pursued four men?

Why is it that Labor, when in opposition, signed off on a unanimous
parliamentary report that said these men deserved a remedy, but has now
changed its mind?

It does not end there.

Even the more thoughtful parts of the ABC have focused on the dreadful
treatment of John Maitland, a former union leader, who spent two years in
prison for a crime he did not commit. Maitland was pilloried at one of ICAC’s
show trials but was eventually acquitted of ICAC-related charges in 2022 -
long after he had been stripped of his Order of Australia.

If Minns believes these injustices will simply fade away, he should consider
this:

Sydney broadcaster Ben Fordham has been using his top-ranking program
on radio 2GB to outline another ICAC-linked injustice — one that affects -
thousands of innocent shareholders in mining company NuCoal Resources.

Ten years ago these people saw their investments wiped out when the
Coalition government of Barry O’Farrell pre-empted the courts and relied on
“facts” as found by ICAC to cancel NuCoal’s exploration licence — its main
asset — without compensation. NuCoal did nothing wrong. Nobody
associated with the company has a conviction against their name. ICAC
made no accusations against this company and even suggested innocent
parties could be compensated.
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NSW paid S362m to Shenhua, a company owned by the Communist Party
dictators of China, when it cancelled a similar licence. But it refuses to
compensate Australians and Americans.

NuCoal has established a website, victimsoftheicac, that tells the story of
how this company and its shareholders were unjustly stripped of private
property without due process or compensation.

That point was taken up by Fordham on February 29.

He told his listeners that the NuCoal precedent meant “the NSW
government can take away your assets and pay you nothing simply by
passing a law”.

“ICAC admitted that NuCoal and its shareholders were innocent parties.
They were never accused of wrongdoing. They were innocent parties. But
NuCoal was still destroyed,” Fordham said.

Those concerned about the ICAC system in this state now extend all the way
to the United Nations Human Rights Committee which ruled last year in
favour of businessman Charif Kazal.

His rights under the International Covenant on Civil and Political Rights had
been breached by his treatment in NSW.

Kazal’s victory was secured after human rights lawyer Geoffrey Robertson
KC took up his case. Yet this country’s federal government — a party to that
treaty — has done nothing.

How many more voices need to be raised against injustice before Labor -
federally and in NSW - decides to listen?

Yes, wrongdoing has been brought to light by ICAC. But the number of public
officials who have been exposed by this commission does not compare to the
thousands of innocent people, predominantly in the in the private sector,
who have suffered collateral damage.

The courts are the arbiters of wrongdoing. But successive NSW governments
have come under the thrall of a commission whose inquiries are not
governed by checks and balances.

[11-advised statutory change has stripped people of property and access to
justice in a way that should never be tolerated in a state that is supposed to
respect the rule of law.

Chris Merritt is vice-president of the Rule of Law Institute of Australia.
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Traditional media
must adapt quickly
—or perish

ROBERT
GOTTLIEBSEN

Amazon Prime’s ability to attract
41 million Australian subscribers
to its streaming service is a clear
i tnsdh traliaisset

Last month, US trends emer-
ging in Australia and a slump in
Australian TV advertising rev-
enue prompted me to comment
under the headline “Free-to-air
TV facing threats from streaming
and targeted advertising’”.

‘The trends behind Australians’
embrace of Amazon take those

t0-air TV,

COMMENTARY
AMAZON MEDIA REVOLUTION

made films. But that's just the
start.

In the US, Amazon is paying
huge sums to obtain National
Football League content and the
US equivalent of our free-to-air
television (the cable channels) are
struggling tomatch

Intime,the old US bastions of

mentioned above my readers re-
sponded, showing they were very
aitical ofthe free-to-airtelevision

standards
Twas stunned, and it is a clear
warning that at least in my seg-
ment of the viewer market, free-
to-air television haslost the plot. If
those seeds of discontent germi-
i then

tworevo-
lutions in media usage. One is via
the younger generation having
different viewing preferences to
previous generations. The second
is the advertising revenue attrac-
tion of being able o reach the spe-
aifc audience an advertser is

eeking.

Amazon subscribers receive
major subscription concessions |f
they accept

P
tising power of Amazon and
groups like Netflix.

And the NFL has responded to
the generational change by mak-
ing football games. spectacular
events to attract the younger peo-
ple who seek entertainment from
groups like Amazon and Netflix.

Australian viewers will be at-
tracted via Amazon, and Austra-
li thealert

tobe part of the global digital and
entertainment revolution much
soonerthanexpected.
‘Themassive change ahead will
besimilartothatcreated by thein-

Amamn knows much more abuul
their vers than mmenlwnal
media like free-to-air TV,
andradio.
Many Austalans may have
bythe.

temet, and affect
that don't or can't adapt will not
survive:

Anditisalsoa forerunnerofbig
changesinretail.

line retail offerings, but in essence
they cometo Amazon toenjoy vis-
ual entertainment, usually based
around overseas or Australian-

tele-
vision stations know what is com-
ing and are  demanding
government extend the anti-si-
phoning laws to protect their
dominance of big sporting codes
Almost certainly they will suc-
ceed

But this protection will not last
forever. After the commentary

the current siphoning rules will
notbe sustainable forany govern-
ment.

‘The free-to-air TV networks
also want television sets altered to
give them the display preference
aurrently afforded the streaming
networks.

As in siphoning, the govern-
‘ment looks set to agree, but I sus-
pectit will not makea great deal of
difference because the consumer
market has moved on, as llustrat-
ed by the Amazon success in Aus-
tralia.

The third plea to the govern-
ment for help in countering the
major US players in the global
digital revolution comes from
newspaper companies, including

lews Corp, which publishes The
Australian.

The Australian media_com-
panies want payment from the US
giants for the use of their Austra-
lian copyrighted news content.

Last week Meta, the parent
company of  Facebook,
nounced it was walkingaway from
the payment-for-content deals.
Meta claimsfewer people are con-
suming news content on Face-
book, which is disputed by
Australian news publishers. Meta
couldbefined ifitwalks away.

1 will leave others to pursue
that debate, but in New Zealand a
major news provider for TV and
other outlets has just ceased busi-
ness, leaving New Zealand with
only government providingsyndi-
cated news.

‘The audiences that have been
y the global majors in
i and around the world
tend tobeyoungerpeople, who do
not tap news in the same way as.
previous generations.

Inthe long term, this s a major
threattoall news organisations

Adifferent approach to newsis
going to be required if news is to
have a stake in a world which is
driven by social media and enter-

tainment and is being organised
onadigital basis.

I think it's likely the Albanese
government will agree to do what
the Australian media companies
areaskingonallthree fronts.

But history tells us that when
there is a major consumer revol-
ution taking place, blockages can
be put in place by governments to
delay the impact, but unless con-
sumers agree with those blocka-
ges they become too unpopular
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In 1988, when Nick Greiner es-
tablished the NSW
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ICAC’s extraordinary
powers must be curbed

a crime he did not commit. Mait-
land was pilloried at one of
ICAC’s show trials but was
eventually acquitted of ICAC-re-
lated charges in 2022 long after
he had been stripped of his Order
of Australia.

1 Minns believes these injusti-
ces will simply fade away, he
should considerthis

Commission Against Corruption

In retail, Australian shopping
centre malls have fought back
with an “entertainment” offering,
but the online market share s set
togrow further.

‘Australian retailers should not
have allowed Amazon such a free
run in capturing such a subscriber
base and tobe in aposition, longer
term, to add a portion of Austra-

‘The then-premier was dealing
with an extraordinary situation:
NSW had become the most cor-
ruptstateinthenation,soinorder
toweed out the bad guys Greiner
equipped his new commission
withextraordinary powers.

No rules of evidence meant
ICAC could base its findings on
material that would never pass

retail arsenal. Future retail chief
executives and boards will not
look favourably on those who led
the retail sector in the past five
years. They should have found a
Way to match Amazon. Future re-
tail profitgrowthwill beimpacted.

PwC misses its moment to make real governance changes

Continued from Page I5

nomination of CEO to undergo
greater scrutiny from the board.
Currently, PwC'sboardismadeup
of Il members, including the CEO,
which means partners are very
much runningthe show.

& urrowes

deliver

oversight to hold management to
account”. PwC’s global chair Bob
Moritz has been pushing for inde-
pendent board members across

ing it makes debates “less insular”
and improves the running of the
board.

a

Even after the changes, PWC’s
partners will continue to be in-
volved in key decisions, induding
voting for intemal board mem-
bers, approving the extension of
independent non-executive
rectors' terms and hiring and fir-

i-

ingthe CEO.
And the firm's partnership
mod Iremains the driving force of

nce inconsistencies. The
Sarcement docsnt give the boand
the powerto firea CEO, while the
overriding principle remains the
“protection of the interests of
partners”.

PwCs own investigation into
its culture, conducted by former
NBN chairman Ziggy Switkowski,
pointed outthe provision for three
external members tojoin the PwC
Australia board had existed even
before the tax scandal came to
ight. However, the firm's partners
had opted not to bring anyone in
from the outside—even afterye:
afgemle prodding from the global
boa

lhc Switkowski report also
called out the board's structural
flaws where, as partners of the
firm, members ofthe board report
to the CEO or members of the
CEO's leadership team in their
day to-day business roles.
Grenthiscirubityofreport-
ing lines, PwCs bos
were perceived a5 having ineut.
ficient seniority to challenge the

O or the leadership, adding to
the perception inside the firm the
board couldn't challenge  deci-
sionsand lacked real power

‘This may have led to suboj

‘mal management of important is-
sues, Switkowski concluded in his
report.

BRITTA CAMPION

CBA is now eyeing Bankwest as an ‘attacker’ against Macquarie

PwC says it is moving quickly

to appnmnhc independentdirect-
15, although it has been facing
Some hurdles geting experiences

Banks rethink battle

The looming end of Bankwest's
branch network says as much

names,given they
linkstobusinesses thatare already
clients of the firm, or former part-
ners. Nor do the appointments
change the overriding structural

about he

ning to respond to Macquarie
Bank as a disruptive force as it
does about the future of multi-

‘The package of reforms might
be abigstep for auditors, but are a
timid stepin the real world.

Most of PwCs dients have far
more sophisticated governance
standands in place. As long as the
partnership agreement remains
largely untouched, PwC really
doesn't have a motivation to
changeits ways.

brand networks

C Bank this
week said it would shut down
around 45 Bankwest branches by
the end of October and make the
brand digital-only. The 350 peaple
impacted by the move will be of-

theregionallenderatthe heightof
the Global Finandal Crisis.

CBA's decision follows Bendi-
g0 Bank’s call to bring an end to

the Adelaide Bank brand. Bendigo
had long ago converted the Adel-
aide Bank branch network to its
own brand, although Adelaide
Bank had been used in the mort-
gage market. And after morethan
15 years, Westpac has started to
streamline its costly multibrand
network, with its St George and
Bank of Melbourne branches in-
aeasingly being co-located inside
Westpacbranches.

‘The big banks have been grap-
plingwith howtorespondto Mac-

scoopingup market share through
its pure digital model. Without a
costly branch network for distri-
bution, Macquarie has been able
to offer sharper pricing as well as

Much
01 its matcgy nas been about tar-
vy professionals
m.nalmmmew.mw.mmweu
asbigborrowing needs.
Macquarie is now sitting on a
home loan book of nearly $120bn
and is starting to make waves in
business lending It started invest-
ing inits retail bank a decade ago,
switching from a white-label bro-
ker-reliant model to focus on its
direct lending model. It now has
nearly two million customers.

130-year-old bank brand. CBA
wasareluctantbuyer of Bankwest
at the height of the GFC. Then-
CEO Ralph Norris wasin London
at the time Australia’s bank regu-
lator told him needed to take
chargeof the Perth-based lender.

Bankwests British parent
HBOS was facing collapse with
mounting losses linked to its glo-
bal expansion. Bankwest was also
facing deep losses from an ag-
gressive east coast expansion, par-
ticularly around business and

musteri Limitedap-
peal rights meant the merits of
adverse findings could never be
tested.

‘Those were tragic akes.

They paved the way for public
show trials that stripped people of
their normal procedural rights,
destroyed reputations and taint-
ed jury pools long before the case

Sydney broadcaster Ben Ford-
ing his t

program on radio 2GB to
outline another

ICACHinked

Ten years ago these people
saw their investments wiped out
when the Coalition government
of Barry O'Farrell pre-empted the
courts and relied on “facts” as
found by ICAC to cancel
NuCoal'sexplorationlicence ~its
main asset — without compen-
sation. NuCoal did nothing
wrong. Nobody associated with
the company has a_conviction
against their name. ICAC made
no accusations against this com-
pany and even suggested inno-

be

£z

ystem removed the
checks and balances on power
that, in the mainstream courts,

cent  parties  could
compensated.
NSW paid 13 Shenh

a company owned by the Com-
munist Party dictators of China,

when it cancelled a similar li-
cence. But it refuses to compen-

merican:

thatstatepower
will be used to punish the
innocent.

There might have been a case
for unleashing a strong but tem-
porary commission to deal with
the extraordinary surge in cor-
ruption that afflicted this state in

he 1980s.

But Greiner's real mistake was
to make ICAC permanent —
which meant a permanent ero-
sion of the checks on power. This
shifted the balance between the

ot hasestablihedaweb-
site, victimsoftheicac, that tells
the story of how this company
and its shareholders were unjust-
ly stripped of private property
without due process or compen-
sation.

‘That point was taken up by
Fordhamon February 29.

He told his listeners that the
NuCoal precedent meant “the
NSW government can take away
your asets nd pay you noting

the fifth-largest

retail bank, with a share bigger
than Bendigo or Suncory

CBA has flagged for several
‘months it intends to start moving
Bankwest over to a solely digital
model. It will continue to use the
brand for mortgage broker distri-
bution, and this meant it had to
make a big call on the fate of its
hranchretwark

CBA is now eyeing Bankwest
as an attacker against Macquarie,
and this will allow it to operate on
different economics from its flag-
ship*“yellow” CBA brand. Theaim
will be to target the customers
Macquarie has been going after
without cannibalising CBA's core
bank.

The Australian Competition
Tribunal, in last month’s ruling
whereitbacked ANZ s acquisition
of Suncorp, noted Macquarie has
been able to make rapid inroads
intothe mortgage market overthe
past decade, mostly at the expense
of the big four banks. It acknowl-

dged Macquarie has been the
only notabledisruptive force.

Although it comeswith a costly
upfront investment, digital has
been able to level the distribution
playing field. Bendigo has been

Withitsparent bleedingcash,it
was doubtful it would have sur-
vived as a standalone entity as
funding markets froze. HBOS was
bailed out by the British govern-
ment in October 2008, along with
other British lenders RBS and
Lloyds TSB.

The package of
reforms might be a
big step for
auditors, but it’s a
timid step in the
real world

LBAsNormgntBankwcnma
knockdown ~price, just
$21bn or 08 times the book value
of Bankwest, though CBA would
argue it had to inject hundreds of
millions of additional capital and
takelosseson commercial loans.

‘The deal was c-ordinated at
lighting speed by APRA, the Re-
serve Bank and ASIC, with com-
petition regulator ACCC being
forced to sit out the process. Only
after the deal was done, the com-
petition regulator gave retrospec-

quickly
base of nearly one million in its
new Up digital bank, mostly
through word of mouth, and the
regional lender is planning to roll
out more services.

National Australia Bank is
using Ubank as its attacker brand,
with a mortgage book nearing
$13bn. UBank runs on a new hi-
tech platform and added more
than 175,000 customers last year.
Toshowtheshiftingtarget market
of multibrand networks, more
than half of UBank's customer
baseareundertheage of 5.

Bankwest's shift to digital
marks another milestone for the

o

The buyout turbocharged
CBA's retal market share in
Western Australia, giving it ex-
posure to the mining super cycle
that was to come.

CBA supported Bankwest's
east coast franchise for some time
— even taking naming rights to
Parramatta Stadium in Sydney’s
west, although in recent years it
has been scaling down the branch
network — it now has no physical
branch network outside of West-
ern Australia

johnstone@theaustralian.
u

Without those safeguards, it

ILAL admitted that NuCoal
and its were inno-

plewould eventuallybe caught up
in this organisation’s rough and
ready system of quasijustice.

And that is exactly what

happened.
After 36 years o ICAC,the
NSW  Premier, Chris

ing disquietin parliamentand the
media abouttheinjustice this sys-
tem has inflicted on people who,
according to the real courts, have
donenothingwrong.

Atthe moment, Minns seems
determined to follow the example
of the Coalition, which was con-
tent to allow innocent people to
suffer in order to protect the
8 of this deply flaved

“The plight o ICACS innocent
vietims has long featured in this
space. But Minns is now being
confronted with broader calls for
justice.

Rod Roberts, an independent,
raised some of these issues in the
Legislative Council during the
week
Why does Labor now support
a law enacted by the Coalition
that had theeffect of changingthe
outcome of a court case mid-
hearing in order to prevent the
NSW Courtof Appeal from fnal-

Cunlawful-

cent p.;me\ ‘They were never ac-
cused of wrongdoing. They were
innocent parties. But NuCoal was
still destroyed.” Fordhamsaid.

Those concerned about the
ICACsystemin this state now ex-
tendallthewaytothe United Na-
tions Human Rights Committee
which ruled last year in favour of
businessman Charif Kazal.

His rights under the Interna-
tional Covenant on Civiland Pol-
itical Rights had been breached
by his treatmentin NSW.

Kazal's victory was’ secured
after human rights lawyer Geoff-
rey Robertson KC took up his
case. Yet this country's federal
government—apartyto that trea-
ty—hasdonenothin

How many more voices need
to be raised against injustice be-
fore Labor — federally and in
NSW - decidestolisten?

wrongdoing_has_been
brought to light by ICAC. But the
number of public officials who
have been exposed by this com-
mission does not compare to the
thousands of innocent people,
predominantly in the in the pri-
vate sector, who have suffered
collateral damage.

‘The courts are the arbiters of
‘wrongdoing But successive NSW
ve come under

Iy pursved four men?

Why is it that Labor, when in
opposition, signed off on a unani-
mous parliamentary report that
said these men deserved a rem-
edy, but has now changed its
mind?

It does not end there.

Even the more thoughtful
parts of the ABC have focused on
the dreadful treatment of John
Maitiand, a former union leader,
who spent two years in prison for

a
the thrall of a commission whose
s are ot governed by
checksand balances

il advised statutory change
has stripped people of property
and access to justice in a way that
should never be tolerated in a
state that is supposed to respect
theruleoflaw.

Chris Merrittisvice-president of
the Ruleof Law Institute of
Australia.
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