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Chapter 1: Summary of investigation and

results

The NSW Independent Commission Against Corruption
("the Commission”) has conducted a composite
investigation, comprising three segments (Operation Indus,
Operation Jasper and Operation Acacia), This report
concerns the investigation into the Operation Acacia
segment.

On 23 Novemnber 2011, both Houses of Parliament
referred the following issues to the Commission by virtue
of s 73 of the Independent Cornmission Against Corruption
Act 1988 {"the ICAC Act”):

{a) That under s 73 of the Act the Commission
investigate and report with respect to;

() The cireumstances surrounding the
application for and allocation to Doyles
Creels Mining Pty Ltd (DCM) of Exploration
Licence {EL) No 7270 under the Mining Act
1992 (NSW) ("the Mining Act”),

{2y The circumstances surrounding the making
of profits, if any. by the shareholders of
NuCoal Resources NL as proprietors of
DCM,

(3} Any recommended action by the NSW
Covernment with respect to licences or
leases under the Mining Act over the Doyles
Creek area,

{4y Any recommended action by the NSW
Government with respect to amendment of
the Mining Act, and

(5)  Whether the NSW Covernment should
commence legal proceedings, or take any
other acticn, against any individual or
company in relation to the circumstances
surrounding the allocation of EL No 7270.

(b) That, as deemed necessary, the Commissioner may
also inquire into any related matters.

Corrupt conduct findings

Chapter 37 of the report contains corrupt conduct findings
against lan Macdonald, John Maitland, Craig Ransley,
Andrew Poole and Michael Chester.

The Commissien finds that Mr Macdonald engaged in
corrupt conduct by acting contrary to his duty as a minister
of the Crown in granting DCM consent to apply for the EL
in respect of land at Doyles Creek and by granting the EL
to DCM, both grants being substantially for the purpose of
benefiting Mr Maitland. The Commission finds that, but for
that purpose, Mr Macdonald would not have made those
grants.

The Commissicn finds that Mr Maitland engaged

in corrupt conduct by making and publishing to the
Department of Primary Industries (the DP) the false or
misleading statements identified as {(a) to (k), (g} and (x) in
chapter 37.

The Commission finds that Mr Ransley engaged in corrupt
conduct by agreeing to Mr Maitland publishing to the DPI
the false or misleading statements identified as {c) to (f},

(g} to {h) (insofar as the statements referred to ResCo

and Coal Services), (1} to {g) and {x} in chapter 37 and

by making the false or misleading staterments identified

as (s} to (w) in chapter 37 and agreeing to Mr Maitland
publishing those staternents to the DPL

The Commissicn finds that Mr Poole engaged in corrupt
conduct by agreeing to Mr Maitland publishing te the DP]
the false or misleading statements identified as (¢} to (m)
and (q) in chapter 37.

The Commission finds that Mr Chester engaged in corrupt
conduct by making the false or misleading statements
identified as {r) to (w) in chapter 37 and agreeing to Mr
Maitland publishing those statements to the DPI.
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Section 74A(2) statements

Chapter 37 of the report also contains statements
pursuant to s 74A(2) of the [CAC Act that the
Commission i3 of the opinion that consideration should

be given to obtaining the advice of the Director of Public
Prosecutions {DPP) with respect to the prosecution of the
following people:

= Mr Macdonald for the common law offence
of misconduct in public office in relation to his
conduct in granting DCM consent to apply for
the EL. and granting the EL. to DCM, both grants
being substantially for the purpose of benefiting
Mr Maitland.

= Mr Maitland for offences under s |78BR of the
Crimes Act 1900 in relation to his making and
publishing to the DPI the false or misleading
statements identfied as (a} to (k), and (x) in
chapter 37 and for offences under s 112(2) and
s 87(1)2) of the ICAC Act in relation to his
conduct in discussing the evidence he gave
at a compulsory examination with Archibald
Tudehope and testifying at the public inquiry that
he sought to comply with the obligation imposed
on him to keep secret the evidence he gave at the
compulsory examination.

Mr Ransley for offences under s |78BB of the
Crimes Act 1900 in relation to his agreeing to

Mr Maitland publishing to the DPI the false or
misleading statements identified as (¢} to {k), {n) to
(p) and {x} in chapter 37.

<« Mr Poole for offences under s 178BB of the
Crimes Act 1900 in relation to his agreeing to
Mr Maitand publishing to the DPI the false or
misleading statements identified as {c) to (k) in
chapter 37.

The Commission will also furnish to the Commonwealth
DPP evidence that may be admissible in the prosecution of
Mr Maitland, Mr Ransley and Mr Poole for offences under
s 184(1) of the Corporations Act 200/ in relation to their
relevant conduct referred to in chapter 37 of this report.

Other matters

The Criminal Assets Recovery Act 1990 provides that the
NSW Crime Commission may apply to the Supreme
Court of NSV for an assets forfaiture order. The Supreme
Court of NSW may make such an order where it finds
that a person has engaged in serious crime-related activity,
even if the person has not been charged or convicted of any
cnminal offence.

There was evidence before the Commission of the financial
benehts accrued by Mr Maitland, Mr Ransley and Mr Paole
as a result of the corrupt conduct the Comrmission has
found to have been engaged in by Mr Macdonald.

The Commission has provided relevant information to

the NSW Crime Commission pursuant to s 16{3) of the
ICAC Act for such action as the NSW Crime Cormmission
considers appropriate.

Issues (3), (4) and (5)

Far the reasons discussed in the following chapter,

the Commission has decided to release a separate and
later report about issues {3}, {4) and (5) referred to the
Commission by the NSW Parliament.

Corruption prevention

The Commission has not made corruption prevention
recommendations in this report. The investigation dees,
however, raise the issue of the improper use of power by

a minister. This issue also arises in other investigations in
respect of which reports have been released and will be
dealt with, along with other corruption prevention issues, in
a separate report to be published at a later date.
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Recommendation that this report
be made public

Pursuant to s 78(2) of the ICAC Act, the Commission
recommends that this report be made public {forthwith.
This recommendation allows either Presiding Officer of the
Houses of Parliament to make the report public, whether
or not Parliament is in session.

ICAC REPORT



Chapter 2: Background

This chapter sets out sorme background information on
how the investigation came ahout, how it was conducted
and why the NSW Independent Commission Against
Corruption { “the Commission” ) decided to conduct a
public inguiry.

How the investigation came about

On 23 November 2011, by virtue of s 73 of the
Independent Commission Against Corruption Act 1988 ("the
ICAC Act™}, both Houses of Parliament referred certain
issues to the Commission for investigation (these issues are
set out in chapter 1),

On 15 December 2008, then minister for primary
industries and minister for mineral resources, the Hoen

lan Macdonald MLC, granted Doyles Creek Mining

Pty Ltd {DCM) an exploration licence (EL). That EL
was granted over an area of land adjacent to a small
community township called Jerrys Plains. The EL extends
over approximately 27 square kilometres from the south-
western edge of Jerrys Plains and includes Doyles Creek,
which is a tributary of the Hunter River.

Jerrys Plains is located in the greater Hunter Valley region.
[tis situated on the Golden Highway, 37 kilometres
north-west of Singleton and almost directly south of
Muswellbrook. It has a population of just under 700. [t
boasts a community hall and town meetings are sometimes
held there. Other than a small school, police station,

petrol station. bed and breakfast and a pub, it has very
few facilities to support its small population. Some of the
buildings there are regarded as historic sites. |t has no
supermarket, and no local medical services and, up until
the present day, ne training schoo! for miners,

To the west and slightly south of the village is an area
known as Apple Tree Flats and, a little further sill, runs
Doyles Creek. It is over this area that the EL the subject
of this inquiry is located, just on the outskirts of the Jerrys
Plains township itsell. The southern boundary of the EL is
delimited by the Wollemi National Park,

The EL covers land being used for various purposes.

It includes agncultural and farming land. By far the

single largest landowner in the area covered by the EL

is the internationally renowned Coolmore horse-stud.
Coolmore Australia forms part of the Coolmore group,
which is one of the two largest international commercial
thoroughbred breeding operations in the world. Coolmore
Australia is situated on 8,500 acres of land near Jerrys
Plains, which has been specially cultivated at the cost

of many millions of dollars. It empleys up to 150 people.
ahout 90 of whom {with their families) live on the property
full-time. It is an operation with which Mr Macdonald
was very familiar as a result of his work dunng the equine
influenza scare. Surprisingly, no one from Coolmore

was consulted by anyone from the government as to the
potential effect of mining on that operation prior to the
granting of the EL.

Like many villages in the Hunter Valley, Jerrys Plains is
surrounded by coal. The Wambo and United Collieries
lie nearby. As a result of previous exploratory work
undertaken, there was a body of limited geclogical
inforrmation concerning the Doyles Creek area. Prior
to 2007, various companies had expressed an interest
in exploring the Doyles Creek tenement, but had been
turned away:

In the 1970s, Bayswater Collieries explored an area to the
north. In addition, for decades the vanous government
departrments then responsible for mineral rescurces had
mapped the location of coal resources across NSW and
estimated the quantities of coal available at particular sites.
As part of that program, some boreholes had been drilled
in the general Doyles Creek area, Part of the team that
undertook that driling program was a geolegist, Dr Guy
Palese. While earlier boreholes had led some to believe
that the coal measures may have been affected by igneous
intrusions, when stratigraphic drilling was undertaken at a
deeper level as part of this program Dr Palese recognised
that this was not so in respect of the lower seams, which
are typically the target of mining activity.
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CHAPRTER 2: Baclwrind

In total, there were six boreholes in the general Doyles
Creek area. which provided initial information as to

the nature of the coal measures in the area. Of course,
estmates of the quantities of mineable coal in an area are
difficult to make and subject to a number of variables. A
lot more work by way of exploration and the drilling of
boreholes had to be done to prove up the resource, but the
previous boreholes provided a starting point.

Otherwise, there was a wealth of general information
available about the coal measures in the general area,

both from the broader exploraticn previously done and the
surrounding mining operations. As a result, the measures
and seams located in the general area and their basic
characteristics were well-known. The area contained

the Wittingham and VWollombi Coal Measures. The
Wittingham Coal Measures contained a number of well-
known seams referred to as the Whybrow, Redbank Creek,
Wambo, Whynot and Blakefield seams, as well as a number
of others.

[nterest in the further exploration of the Doyles Creek
area emerged in the early part of the last decade. Between
October 2005 and April 2006, the department then
responsible for mineral resources wrote to two companies,
Independent Coal and Simatar Resources, in response to
requests that each of those companies had made to be
invited to apply for an EL over the Doyles Creek area.

On each occasion, the department concerned declined
the request, advising that there were limited unallocated
reserves available and it had identified the Doyles Creek
area as a possible competitive tender area. Two other
companies, Excel and later Peabody, also sought access to
the area in 2005 and 2006, and they too had their requests
declined.

Where a company expresses interest in exploring an area
that has not been released, its interest is recorded on a
“register of interest”, held for this specific purpose by

the department responsible for mineral resources. In the
ordinary course of events, should that area be released in
the future, the companies that have expressed interest in it
are notified. The companies that had previously expressed
interest in Doyles Creek were recorded on the register.
However, because of the direct allocation to DCM, they
were never told about the intended release of the area. An
issue in this public inquiry is why a competitive tender. such
as was contemplated in the correspondence with these
companies, was never held.

The allocation of the EL attracted public controversy
almost immediately. Throughout 2009, critical comments
were made in the media, including radic and newspapers.
Questions were raised about the circumstances of the
allocation and whether Mr Macdonald was influenced to
grant the EL in favour of DCM by reason of his relationship
with John Maitland, a former leader of the Construction,
Forestry, Mining and Energy Union {CFMEU), Mining

and Energy Division (usually referred to as “the Mining
Division"). who was also a shareholder and the chairman
of DCM at the time the EL was granted.

Following Mr Maitland’s retirement from the CFMEU,

he had been recruited to the role of chairman of BCM

by Craig Ransley, whao, along with Andrew Poole, co-
founded ResCo Services Pty Ltd ("ResCo") in late 2006.
[n mid-2007, ResCo changed its name to DCM, Mr
Ransley, a successful director of labour hire companies in
the mining industry, and Mr Poole, a director of companies
and a financial consultant, established ResCo with the
intention of acquiring mining services and other businesses
in the resources sector. Mr Poole had had a business
association with Mr Ransley over some years.

In early 2010, DCM was listed on the Australian Securities
Exchange (ASX) through its acquisition by NuCoal
Resources NL. That listing valued the EL over the Doyles
Creek area at approximately $100 million. Most of the
original shareholders of DCM have since realised much

of their investments for very large sums of money. Mr
Maitland, for example, outlaid about $165,000 to acqure his
shares. By December 2011, his investment was worth about
$15 million. A table summarising the profits made by the
original shareholders of DCM is set out in Appendix 4.

The public listing, and the large profits to Mr Maitland and
other UM shareholders, did nothing to quell the public
controversy. In 2010, a probity report into the allocation

of the EL was prepared at the request of the NSW
Government. After a change of government in 2011, a
report into the circumstances surrounding the allocation of
the EL was prepared by law firm Clayton Utz. This was
tabled in the NSW Parliament on |1 November 2C11. Cn
23 Novemnber 2011, both Houses of Parliament referred
the matter to the Commission for investigation.

Conduct of the investigation

The Commission commenced its investigation by
reviewing the regulatory framework governing the
allocation of coal ELs in 2008.

Under s 13 of the Mining Act 1992 ("the Mining Act”™),

as it then stood, any person could apply for an EL. An
application that related to land within what 1s known as

a mineral allocation area could not be made, however,
except with the minister's consent. In 2007, the whole of
the state of NSW was constituted a mineral allocation
area for coal. The effect of this was that ministeral
consent was required before an application could be made
for a coal EL anywhere in NSW. This was intended to
allow for the controlled and raticnal allocation of potential
coal development areas.

There are two ways in which a coal EL can be granted in
NSW. One methed is known as a direct allocation of an
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EL and involves a minister granting an applicant consent to
apply for a coal EL and then granting the EL to the applicant.
Ancther method involves a public tender or an expression of
interest (ECI) process, whereby interested parties compete
with each other to obtain the minister's consent to apply for
the EL.

The Guidelines for Allocation of Future Coal Exploration Areas
had been promulgated in 2006 with the authorisation of

Mr Macdonald. Those Guidelines were updated in January
2008, again by Mr Macdonald. The Guidelines lay down
criteria for allocating coal ELs, set out the minimum financial
contributions to be paid upon the granting of an EL., and
allow for persons interested in obtaining an EL through a
competitive process to make additional financial contributions
over and above the minimum financial contnbution.

As te the process of allocating ELs, the Guidelines defined
four categories of coal allocation areas: (1) major stand-alone
areas, (2) substantial additions to existing mines, (3} minor
additions to existing mines and (4} small areas unrelated

to existing mines. A “major stand-alone area” is an area

with sufficient resources to justify the establishment of a
substantial new mine and infrastructure.

The Cuidelines provided that a major stand-alone area should
be allocated by one of four methods, all of which required

a competitive process — either an EOI or tender with a
requirement to offer an additional financial contribution
either at a fixed amount or at the discretion of the applicant.
Paragraph | of the Guidelines, however, provided that there
may be circumstances where coal allocations can be made
directly.

Having reviewed the regulatory framewaork, the Commission
obtained and examined the relevant files of the NSW
Department of Primary Industries {OP1) (which by then had
become the relevant department responsible for mineral
resources) to determine what advice was provided to Mr
Macdenald about the allocation of the Doyles Creek EL.

The DPI categorised the potential resource at Doyles
Creek as a major stand-alone area and recommended to
Mr Macdonald that he consider allocating the EL using

a competitive process. Other DPI advice provided to Mr
Macdonald spcke strongly against directly allocating the

EL to DCM. Notwithstanding this advice, Mr Macdonald
directly allocated the EL to DCM without undertaking

any competitive allocation process. Cn 21 August 2008,
Mr Macdonald granted DCM consent to apply for the EL
without the DPI's involvement or knowledge. This was highly
irregular as the minister normally determines an application
for consent to apply for an EL based upon the DPI's written
advice and recornmendation. On 15 December 2008, Mr
Macdonald granted the EL to DCM. Diary records show
that, on the evening of 15 December 2008, Mr Macdonald
and the principals of DCM dined at the Catalina Rose Bay
Restaurant ("Catalina’s”). This raised concerns about the

extent to which Mr Macdonald kept at arm’s length from
the proponents during the course of the EL application.

Other features of the application process were unusual.
DCM had sought the EL on the basis that it intended to
build a training mine at Doyles Creek. The DPI advised
Mr Macdonald early on in the application process that
the Mines Safety Council, an expert body that advises
on enhancing mine safety performance, had previously
considered the merits of a training mine and rejected

the idea n favour of other forms of training. The DPI
recommended that Mr Macdonald obtain expert advice
about the proposal. Mr Macdonald, however, sought no
expert advice about the training mine proposal during the
entire application process.

On 29 September 2008, DCM, having been invited

to apply for the EL by Mr Macdonald, made a formal
application to the DP! for the EL. Attached to the
application were a number of letters of support for the
proposal from individuals and businesses associated with
the mining industry. Some of the letters were in identical
terms, which raised questions about the circumstances in
which they were prepared.

To further its investigation into these matters, the
Commission:

»  obtained documents, financial records and
computer databases from a range of sources by
issuing |39 notices under s 2! and s 22 of the
ICAC Act

- conducted 54 compulsory examinations

+  conducted 42 interviews with witnesses and
obtained statements from 33 witnesses

- executed two search warrants

+  obtained five warrants under the
Telecommunications (Interception and Access) Act

1979,

As a result of conducting these enquiries, it became
apparent that, at the time Mr Macdonald directly
allocated the EL to DCM, he was aware that a number
of other companies were interested in the EL and that
a competitive process could attract substantial offers

of additional financial contributions. Throughout the
application process, the DPl was kept at arm'’s length

by Mr Macdonald and his ministerial staff. Mr Maitland
and Mr Ransley, however, were in regular contact with
Mr Macdonald's ministerial staff concerning progress of
the application and met with Mr Macdonald to discuss
the proposal over lunch and dinner. On these occasions,
Mr Ransley extended considerable hospitality to Mr
Macdonald by paying the restavrant bills. Other evidence
suggested that Mr Maitland and Mr Macdonald were
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CHAPTER 20 Baci v e

“mates” and shared a factional allegiance within the left
faction of the Australian Labor Party {ALPY. In 2006, Mr
Macdonald appointed Mr Maitland to two statutory roles;
namely, chairman of the Coal Competence Beard and
membership of the Coal Compensation Review Trbunal.

In the Light of all these matters, the Commission focused
its investigation on examining the possibility that Mr
Macdonald granted DCM consent te apply for the EL
and granted the EL in order to favour or advantage Mr
Maitland and that Mr Maitland, Mr Ransley and Mr Poole
had knowingly encouraged him to do so.

Questions also arose as to whether DCM had made false
statements to the DPIin the course of applying to Mr
Macdonald for consent to apply for the EL and applying
for the EL. In March 2008, DCM submitted to the DPI
its Training Mine Facility Submission ("the Submission”)
in support of its application for consent tc apply for the
EL. The Submission contained a confusing array of
statements about the anticipated size of the coal resource,
some of which appeared to be wrong. Claims were made
in the Submission about the nature and viakility of the
proposed training mine, which, when carefully scrutinised,
appeared to be false or misleading. The Submission
contained statements that DCM and other organisations
had entered into strategic partnerships in connection with
the establishment of & training mine at Doyles Creek and
that there existed signed memoranda of understanding
{MQOUs) reflecting these arrangements. In almost ali cases,
however, proof of the existence of signed MOUs could
not be found. On 29 September 2008, DCM applied for
the EL. Attached to its application was a letter prepared
by Michael Chester, a sharehelder of DCM and director of
Paradigm Capital Pty Ltd {a financial advisory company),
representing that $5 million had been raised on behalf of
DCM to finance the cost of exploration. Other evidence
indicated, however, that no such money had been raised.

The public inquiry

The Cornmission reviewed the information that had been
gathered during the investigation and, after taking into
account this material and each of the matters set out in

s 31{2) of the ICAC Act, determined that it was in the
public interest to hold a public inquiry. In making that
determination, the Cornmission had regard to the following
considerations:

«  continuing public scrutiny within the NSW
Parliament and the media of the circumstances
surrounding the allocation of the Doyles Creek EL

- sk of undue prejudice to the reputations of Mr
Macdonald. Mr Maitland, Mr Ransley, Mr Poole
and Mr Chester

seriousness of the allegations.

The Commissicn concluded that the public interest in
identfying the facts of what had occurred and exposing ary
corrupt conduct outweighed the public interest in preserving
the privacy of the persons concerned.

As there was some commonality between subject matter
and persons mvolved in Operation Acacia and two other
operations, the Commission determined that it was in

the public interest to deal with all three operations in the
same public inquiry, but by way of different segments. As
mentioned in chapter |, the other two operations were
Operation Indus (reported as Investigation inte the conduct
of Moses Obeid, Eric Roozendaal and athers) and Operation
Jasper (reported as /nvestigation into the conduct of fan
Mocdonald, Edward Obeid Serior, Moses Obeid and others).

Operation Indus concerned the circumstances in which,

in June 2007, Moses Cbeid or the Obeid family provided
the Hon Eric Roozendaal MLC with a benefit by way of

a reduction of $10,800 in the purchase price of a Honda
CR-V motor vehicle. As this matter concerned the conduct
of the Hon Edward Cheid MLC, Moses Obeid and

some other people also relevant to the Operation Jasper
investigation, it was appropriate and convenient that both
matters be dealt with together. The Commission furnished
its report to the NSW Parliament on Operation Indus on 31
July 2013.

Operation Jasper primarily concerned the circumstances
surrounding a decision made in 2008 by Mr Macdonald to
grant a coal EL, referred to as the Mount Penny tenement,
in the Bylong Valley: The circumstances in question included
whether that decision was not impartially made and was
influenced by Edward Obeid Senior or members of his
famnily. The Commission furnished its report to the NSW
Parliament on Operation Jasper on 31 July 2013,

The Hen David Ipp AC QC., Commissioner, presided at
the Operation Acacia segment of the public inquiry. Peter
Braham 5C and Alan Shearer acted as Counsel Assisting
the Commission.

The Operation Acacia segment commenced on 18 March
2013 and concluded on 17 May 2013. During that time,

it ran for 37 days. The Commission heard oral evidence
from 52 witnesses. There were more than 3,500 pages of
transcript produced. Several thousand documents were
provided te persons potentially affected and tendered in
evidence.

At the conclusion of the evidence in the Operation Acacia
segment of the public inquiry, Counsel Assisting prepared
submissions setting out the evidence and what findings
and recommendations the Commission could make based
on that evidence. These submissions were provided to Mr
Macdonald, Mr Maitland, Mr Ransley, Mr Pogle and Mr
Chester and other relevant persons, and submissions vwere
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invited in response. All such submissions received by the
Commission have been taken into account in preparing this
report.

In its report dealing with Operation Jasper, the Commission
observed that there was a disturbing feature to the
submissions received in response. The Commission referred
to extravagant attacks that had been made on Counsel
Assisting and observed that those attacks were dealt

with in Appendix 3 to the report, where the Commission
explained that those attacks were “without foundation or
misconceived, and are rejected”. The Commission said in
the report:

The Commission s concerned about these unwarranted
attacks on Counsel Assisting. Similar attacks on Counsel
Assisting have been made in Operation Acacia, the report
on which is yet to be published and in which different
Counsel Assisting from those in Operation Jasper
appeared. There seems to be a pattern emerging. It is as
if some legal representatives regard Counsel Assisting as
Jair game in respect of whom they can make presumptuous
and contumelious remarks with impunity. What lies
behind this conduct? The Commission cannot answer this
question with any certainty. But one thing is clear. It is not
persuasive.

The criticisms are made specifically of the way in which
Counsel Assisting conducted the hearing of the inquiry.
But, significantly, these criticisms were not made during

the kearing. No explanation is given for this failure.

The consequences of making criticisms that fall into this
category are, first, Counsel Assisting were not given an
opportunity af answering them face-to-face, in the hearing
room, secondly, the Commissioner was not then asked to
rule upon them, and thirdly, the Comrmission was not able
to deal with them by calling evidence where evidence would
have been appropriate. The Commission s now able to
deal with the criticisms only in the report. it has done so. as
mentioned above, in Appendix 3.

The Commission hereby gives notice that. in future, if
submissions rake serious personal attacks on Counsel
Assisting on unwarranted grounds — as has been done

in Operation Jasper and Operation Acacia — the
Commission will take whatever steps are available to it to
have the authors of such submissions called to account.

In the Commission’s view, such unwarranted attacks are
likely to constitute unprofessional conduct and, 1n future,
if attacks of this kind are made the Commission will refer
those who make them to the Bar Council.

The attacks made on Counsel Assisting in this inquiry are
dealt with in Appendix 3. In addition, in that appendix, the
Commission will deal with certain submissions on the law
that counsel for affected parties have made.

The scope and purpose of the
Operation Acacia inquiry

There are || matters that comprise the scope and purpose
of the Operation Acacia segment of the public inguiry.

Cn the first day of the inquiry, the five specific matters
referred to the Commission by the NSW Parliament were
announced, as follows:

(1) The circumstances surrounding the allocation of
EL 7270 to DCM.

{2} The circumstances surrcunding the making of
profits, if any, by the shareholders of NuCeal
Rescurces ML, the latter being the proprietor of
DCM.

(3) Whether recommendations should be made to
the NSW Government with respect to licences
or leases under the Mining Act over the Doyles
Creek area.

{4) Whether the NSW Government should
commence legal proceedings, or take any other
action, against any individual or company in
relation to the circumstances surrounding the

allocation of EL 7270.

(5) Whether to recommend that any action be taken
by the NSW Government with respect to
amending the Mining Act.

During the course of the public inquiry a chailenge was
mounted to the Commission's jurisdiction to examine
issue (4} (referred to in the previous paragraph) of the
scope and purpose of the inquiry. Vanous submissions
have been received by the Commission to the effect that
investigating and reporting on that issue is not within the
Commission’s powers under the ICAC Act.

The Commission has decided to report iater on issues
{3), (4) and (5) of the scope and purpose of the inquiry,
including the challenge to the Commission's jurisdiction
in relation to issue {4), in a separate report to the NSW
Parliament. In the Commission’s view, issues (3}, {4)
(assuming the Commissicn determines that it has power
to consider issue {4)} and (5) should be considered
together, and they should also be considered concurrently
with, or after, the giving of advice on like issues that the
Premier has socught in Operation Jasper. Whether the
NSW CGovernment shouid commence legal proceedings
or take any other action against an individual or company
may involve considerations relevant to formulating
recommendations with respect to licences or leases over
the Doyles Creek area. Any view that the Comrmission
may form about issues (3) and (4) could potentiaily
influence the nature of the recommendations the
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Commission may wish to make with respect to amending
the Mining Act (in dealing with these issues).

Other issues formed part of the scope and purpose of the
Operation Acacia public inquiry, including:

(6) Whether to recommend action be taken by the
NSW Government with respect to extending
the Ministerial Code of Conduct and the Code of
Conduct for Members.

[ssue {4) will be dealt with in a separate report dealing with
other corruption prevention issues, to be delivered later.

The Cornmissioner expanded the scope and purpose of the
Operation Acacia public inquiry by adding the following
issues for investigation:

{7} Whether in granting the Doyles Creek EL, Mr
Macdenald intended to and did confer an improper
favour or benefit upon Mr Maitland and his
associates.

(8 Whether one or more of Mr Maitland, Mr Ransley
and Mr Faole took steps to procure Mr Macdonald
to confer that improper favour or beneft on
Mr Maitland and his associates or to aid Mr
Macdonald in effecting that conferral.

(%) Whether any one or more of Mr Maitland, Mr
Ransley, Mr Poole and Mr Macdenald took steps
to conceal or disguise, or intended to conceal or
disguise, the impropriety of so conferring that
favour or benefit,

(10) Whether Mr Macdonald took improper steps to
avercome DP| opposition to the invitation to apply,
or to the granting of, the Doyles Creek EL.

(L1} Whether, in inviting DCM to apply for the EL, Mr
Macdeonald acted recklessly or negligently and in
breach of, and without due regard, to his duties as
a minister of the Crown,

(12} Whether one or more of Mr Maitland, Mr Ransley,
Mr Poole and Mr Chester made misleading
statements to DP| ofhicers in connection with the
application by DCM for consent to apply for an EL
and the application for that EL.

[ssue (11} was withdrawn and deleted during the course of
the public inquiry. At the time, however, it was made clear
that issues of possible improper conduct and breach of
duties on the part of Mr Macdonald were likely to arise in
the course of investigating issues (7), (8), (%) and (I0), and
that the Commission did not regard itself as being precluded
from investigating and making findings in that context as

to whether there has been corrupt or improper conduct on

the part of Mr Macdenald or conduct connected with that
corrupt conduct.

Insofar as Mr Macdonald was concerned, issues {7), {9)
and (10} of the scope and purpose of the inquiry squarely
raised the issue of whether Mr Macdonald had exercised
his public official functions as a minister in a partial manner;
that is, whether Mr Macdonald had misused his power by
granting DCM consent toc apply for the EL and by granting
the EL. to DCM so as to favour or advantage Mr Maitland.

If Mr Macdaonald knowingly acted in this manner, such
conduct would constitute corrupt conduct within

the meaning of the ICAC Act. Such conduct on Mr
Macdonald's part could constitute or involve the partial
exercise of his official functions and would therefore come
within s (1}(b) of the ICAC Act. It could also constitute a
breach of public trust and therefore come within s 8(1){c) of
the ICAC Act, For the purposes of s 9(1){a) of the ICAC
Act, his conduct could involve the common law offence of
misconduct in public office.

[Fit was established that Mr Macdonald acted in a partial
manner, the question arose as to whether any or all

of Mr Maitland, Mr Ransley and Mr Foole knew that

Mr Macdonald was so acting and took steps to aid or
encourage him in that regard or conspired with each other
and Mr Macdonald to procure the conferral of an improper
beneht on Mr Maitland. These matters were the substance
of issues (8) and (9},

If Mr Maitland, Mr Ransley and Mr Foole so acted,

such conduct could amount to corrupt conduct. Such
conduct on their part could adversely affect, either directly
or indirectly, the honest or impartial exercise of official
functions by Mr Macdonald under s 8{1){a) of the [CAC
Act. For the purposes of s 9{1){a) of the ICAC Act, their
conduct could also involve criminal offences of aiding and
abetting Mr Macdonald in the commission of the common
law offence of misconduct in public office, or conspiring
with each other and Mr Macdonald to defraud involving an
agreement to use dishonest means to influence the exercise
of a public duty (by Mr Macdonald). Alternatively, their
conduct could involve a conspiracy involving each other
and Mr Macdonald to commit the common law offence of
misconduct in public office by Mr Macdonald.

Issue (12) is concerned with examining the nature of the
representations made by the principals of DCM and Mr
Chester to the DPl in the course of applying for consent
to apply for the EL and applying for the EL. If any or all

of Mr Maitland, Mr Ransley, Mr Poole and Mr Chester
knowingly made false or misleading statements to the DPI,
such conduct could amount to corrupt conduct. Such
conduct on their part could have adversely affected, either
directly or indirectly, the exercise of official flunctions by

ICAC REPORT v mam s i o Mo =] o, s d s o



2Pl officers and could involve fraud under s 8(2)(e} and
company violations under s 8{2)(s) of the [CAC Act. For
the purposes of s 9{1){a) of the I[CAC Act, their conduct
could also involve criminal offences under s 178BB of the
Crimes Act 1900 and s 374 of the Mining Act, and in the
case of Mr Mattland, Mr Ransley and Mr Poole, offences
under s 184{1) of the Corporations Act 2001,
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Chapter 3: Credibility findings concerning

Mr Macdonald and other withesses

Mr Macdonald

The Commission accepts Counsel Assisting's submission
that Mr Macdonald did not give his evidence truthfully and
cannot be accepted as a credible witness.

Generally, Mr Macdonald attempted to avoid answering
difficult questions. He did this by not answering the
question, by giving long. discursive and irrelevant answers,
by being argumentative and by saying that he could not
remember, even when the issue concerned was so stnkingly
important that he could be expected to remember. From
time to time, he gave evidence that was inconsistent with
earlier evidence. Some of his evidence was inherently
improbable. AL times, he also appeared to be making up
evidence as he went along.

Throughout this report, instances are recorded where
evidence given by Mr Macdonald is recounted but not
believed. In almost every instance, reasons are given for the
view the Commission has formed.

[n many instances, Mr Macdonald's evidence is contrary to
that given by his former political colleagues of high senionty
and certain trade union associates, such as the Hon Luke
Foley MLC, Anthony (Tony) Maher and Senator the Hon
Doug Cameron (all of whom were impressive witnesses,
not shown in any matenal respect to have given false

or incorrect evidence). Mr Macdenald's evidence is also
contrary to that of his own stafl, such as Jamie Gibscn,
Sue-Ern Tan and Craig Munnings, and to evidence given
by witnesses from the DPl who testified without animus
towards Mr Macdonald. These witnesses gave evidence
that was generally supported by the evidence of others, by
documents, by longstanding routine practice or by common
sense. | hey appeared to be reasonabie persons who were
doing their best to tell the truth and to give accurate
evidence. Tim Hale SC. together with David Mackay,
appeared for Mr Macdonald. Mr Hale submitted that Mr
Gibson and Mr Munnings might be motivated to tell lies
about Mr Macdonald. The Commission finds that Mr
Gibson and Mr Munnings were not so motivated. There
was nothing in the way they gave evidence that supported
this submission. Mr Hale made a similar submission in

regard to Mr Foley. For similar reasons, this submission is
rejected.

As Counsel Agsisting submitted, Mr Macdonald was
repeatedly contradicted by what he had previously said in
his compulsory examinations. Mr Hale scught to explain
the inconsistencies between Mr Macdonald's evidence in
his compulsory examination and the public inquiry on the
grounds that at the compulsory examination he had not
had access to documents. But most of the inconsistent
evidence was not based on documents and, in any event,
many of the issues were so important that the Commission
would expect Mr Macdonald to be aware of the truthin
regard to those issues and to tell the truth,

The Commission does not propose at this stage to give
particular examples of the very many instances where Mr
Macdonald's evidence was shown to be false. This report

is long enough without that, and a reading of his testimony
and this report will reveal them, anyway. It s sufficient to
state that Mr Macdonald concluded his testimony with the
Commission being left with the impression that little he said
could be believed.

Mr Ransley

The Commission does not accept Mr Ransley as a truthful
witness. Mr Ransley was reluctant to answer questions
that he thought might prejudice him. He sought to

avoid those questions by not answering them, by giving
non-committal answers and by equivocating. Mr Ransley
would make no concessions, even in circumstances when
the state of the evidence on a particular issue was such

as would compel an honest and candid witness to make

a concession. At times, he would give answers that

were demonstrably or cbviously false. This occurred,

for example. in his attempts to defend statements in the
Submission about a ngorous assessment process to choose
the tenement, and DCM's plans for a new board. Mr
Ransley’s evidence on many matters, some of considerable
importance, was contrary to the contemporaneous notes
of others (this is apparent from the contemporaneous

o
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notes of other witnesses Lawrie Ireland, James Chisholm,
James Stevenson, John Baxter and Peter Demura). His
evidence at the public inquiry was at times inconsistent
with his evidence given at a compulsory examination. His
explanation in each instance that he had merely made a
mistake was not convincing.

Mr Ransley appeared to be willing to make deliberately
misleading statements 1 the course of his business dealings
when his financial interests were at stake. Generally, he
appeared determined, irrespective of the truth, to give no
answer that could possibly reflect adversely on his position
and he sought to tailor his evidence in ways that he thought
would best promote his interests.

Mr Pcole

Counsel Assisting submitted that Mr Poole’s evidence can
generally be accepted except where it is self-serving or
against the weight of other evidence or the probabilities.
The Commission accepts this submission.

Mr Maitland

The Commission agrees with the submission of Counsel
Asststing that many aspects of Mr Maitland’s conduct —in
particular the varicus misleading statements he made in
documents submitted to the DPI, to trade union branches
and to the lecal community - indicate a lack of honesty

on his part. The same may be said about the way in which
he obtained letters of support from unsuspecting friends
and former cotleagues and associates without malking

due disclosure of important matters. These matters are
dealt with below. In addition, on occasion, Mr Maitland's
evidence was inconsistent with the positive case previously
stated by Jeremy Kirk SC {who appeared with Matthew
Darke and Simon Fitzpatrick) on his behalf.

Mr Maitland's evidence commenced with an

acknowledgernent that he spoke to his friend, Archibald
Tudehope, about the evidence he gave at a compulsory
examination held by the Commission prior to the public

inquiry. At the commencement of the compulsory
examination, the Commissioner directed that the evidence
given by Mr Maitland and the fact that he had given
evidence at the compulsory examination should not be
published or otherwise communicated to anyone except
by Commission officers for statutory purposes or pursuant
to further order of the Commission. After the direction
was made. Mr Maitland agreed that he understood the
effect of the direction. At the public inquiry, Mr Maitland
acknowledged, however, that he breached the direction

by discussing his evidence with Archibald Tudehope, and
acknowledged that he lied when he said, at the public
inquiry, that he sought to comply with the obligation
impased on him to keep secret the evidence he gave at the
compulsory examination. Mr Kirk's submission treats Mr
Maitland's breach of the ICAC Act and his lie about that
Ereach as trivial. They were not. They were deliberate and
Aagrant. His readiness to tell this untruth does not fill the
Commission with confidence about his evidence, generally.

Mr Kirk pointed to the fact that Mr Maitland has devoted
much of his career to protecting the health and safety of
mine workers and had, for many years, advocated the
establishment of a training mine. The Commission accepts
this. These matters, however, do not preclude any finding
that Mr Maitland was motivated, at least partly, by financial
acquisitiveness in acting on behalf of DCM to persuade Mr
Macdenald to allocate the EL directly to it.

Mr Kirk submitted that Mr Maitland “did not act to
maximise his personal gain from the Doyles Creek project”.
[t is true that Mr Maitland did not always participate in
capital raisings. This conduct can readily be interpreted

as Mr Maitland making personal financial decisions based
on his financial circumstances at the time. There is no
acceptable evidence that Mr Maitland acted aitruistically
in not acting to maximise his personal gain from DCM,
Indeed, his conduct in this respect says nothing about his
motivation for investing in DCM.

Sometime after the EL had been granted to DCM, Mr
Maitland ended his association with the Doyles Creek
"Centre of Excellence”, a subsidiary of DCM. He did
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s on cendition that DCM would make a donation to a
community trust and not on the basis that DCM would
make a payment to him personally. There was a real dispute
between Mr Maitland and Glen Lewis as to whether

Mr Maitland had any entitlernent to a payment and it

may be that he had no entitlernent at all. At the time the
payment to the community trust was made, allegations

of corruption were being publicly raised against him. By
the time DCM had made a payment to the trust, he had
made a large fortune for himself In all these circumstances,
the Commission does not infer that the payment to the
community trust has any relevance to Mr Maitland's
motivation in pursuing the granting of the EL. to DCM.

Mr Kirk submitted that Mr Maitland acknowledged errors
in the Submission that were against his interest. Those
errors, however, were obvious and undeniable.

In consequence, the Commission accepts Counsel
Assisting’s submission that, on critical aspects affecting
Mr Maitland’s interests, his evidence must be treated
with caution.

Mr Chester

Mr Chester did make some frank concessions but, as
has been submitted by Counsel Assisting, on other
occasions he sought to justify and explain aspects of

the Submission in ways that were inherently incredible
and, in some respects, clearly dishonest. Towards the
end of his evidence, he described earlier evidence that
was plainly false as testimony he had “improvised”. He is
another witness whose evidence the Commission treats
with caution.

Mr Stevenson

Mr Stevensen failed to reveal to the pro bono commitree
of Sparke Helmore (his firm} that he had an indirect
financial interest in the Doyles Creek Community Trust,
when he proposed that his firm act for that entity on a

pro bono basis. That was misleading. In September 2008,
Mr Stevenson asked Geoffrey Pike, then chairman of
Sparke Helmore, for a letter of support for the training
mine without revealing his interest in the project. He
accepted he should have told Mr Pike of his interest, but
not that his failure to do sc exhibited a lack of candour,
which, as Counsel Assisting submitted, it plainly did. On
several occasions, Mr Stevenson ¢laimed to have a lack of
recollection of significant issues. This inability to recollect
those issues was surprising. Nevertheless, Mr Stevenson
appeared to be telling the truth, generally. Subject to his
poor recollection, his evidence is accepted.

Mr Chisholm

The Commission accepts Mr Chisholm as a truthful
witness. It was plain that Mr Chisholm and Mr Ransley
had a falling-out. Nevertheless, at no stage in the course
of his evidence did Mr Chisholm display animosity towards
Mr Ransley, and he did not appear to give prejudicial
evidence against Mr Ransley merely for the sake of causing
him harm. There were instances where this could have
been done, but Mr Chisholm refrained from giving that
kind of evidence. The Commission rejects Kate Williams'
submission {on behalf of Mr Ransley) that Mr Chisholm'’s
evidence was motivated by animus towards Mr Ransley.

Owerall, Mr Chishelm gave his evidence carefully and
appeared to be attempting to be precise and accurate in his
descriptions of what occurred. Generally, the Commission
accepts Mr Chisholm's evidence.

Counsel Assisting peinted out correctly that much of Mr
Chisholm’s evidence was supported by file notes and,
where there was no supporting note, his evidence appeared
to be inherently probable. In those instances where Mr
Ransley disagrees with Mr Chisholm, the Commission
prefers the evidence of Mr Chisholm.
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Chapter 4: A “hot period” for coal and its
effect on the Doyles Creek exploration area

This chapter provides an averview of some of the more
important facts established in the public inquiry. Some of
the matters set out in this chapter are discussed in greater
detail later in the report.

A “hot” period for coal

In the period from 2006 to 2008, high prices were realised
by the state government for coal tenements in NSW.
This led to the NSW Government realising large amounts
of money from the granting of coal ELs in that period.
There are two well-known exarmples of this, namely, the
Caroona and Watermark ELs. The Commission recognises
that, although the size of the coal resources within the
Dayles Creek tenement is not directly comparable to the
size of the rescurces within the Caroona and Watermark
tenements, the Dovles Creek tenement was generally
affected by the market's enthusiasm for coal tenements

in the Hunter Valley. The prices that the Caroona and
Watermark ELs commanded alerted Mr Macdonald and
the DFI to the possibility that large sums of money could
be obtained by the government on the granting of ELs,
generally.

In August 2005, Mr Macdonald called for an EQI for an
EL in respect of the Carcona coal exploration area near
Gunnedah. Four companies expressed interest in the

EL. In January 2006, on the DPI's recommendation, Mr
Macdonald decided to grant the licence to BHP Billiton.
A critical factor in BHP Billiton's successful bid was that
it had offered to pay the government $%1 million on the
grant of the EL, and another $130 million on the grant of a
mining lease. The $91 million offered by BHP Billiton was a
surn additional to the statutory amounts that a successful
tenderer would ordinarily have been required to pay for
the Carcona EL. This sum was {and is) understood in the
coal industry as an "additional financial contribution”. The
concept of an additional financial contnbution is discussed
more fully below.

In the words of Alan Coutts, former deputy director
general of mineral resources, Caroona was a “game

changer”. That was sc because the inclusion of the $91
million in BHP Billiton's successful bid altered the market's
perception of what might, in future, be required to win

a competitive tender for an EL over a tenement with
sufficient resources to justify the establishment of a large
new mine. The result of the Caroona tender process led
the market to realise that tenderers for such tenements
might have to offer substantial sums, over and above any
statutory amounts required to be paid {that is, additional
financial contributions), to win tenders for such tenements.

Guidelines came into force in 2006 (with the authorisation
of Mr Macdonald) indicating the process of allocation that
sheuld be adopted. The 2006 Cuidelines responded to

the potential for very large payments te be made to the
government for exploration. Previously, the Cuidelines had
not allowed for competition in financial contributions.

In October 2007, Mr Macdonald called for EQs for an
EL in respect of the Watermark coal exploration area, also
in the Gunnedah coalfield. EQIs closed on 4 February
2008. Seven companies declared their interest in the
ficence. On | May 2008, Mr Coutts recommended to Mr
Macdonald that he grant the licence in favour of the China
Shenhua Energy Company Limited, A critical factor in

this recommendation was the company's offer to pay $274
million by way of additional financial contribution to the
government upon the granting of the EL. Mr Macdonald
accepted the recommendation. On [4 August 2008, Mr
Macdonald publicly announced his decision to grant the EL
to China Shenhua Energy Company Limited.

Mr Macdonald recognised that there was a hot market for
ELs in NSW in the 2006-2008 period. He claimed that the
market had changed by Septermber 2008. The Commission
does nct accept that. After all, the Watermark EL was
issued in October 2008, In any event, the invitation to
DCM was ssued in August 2008, that is — even on Mr
Macdonald's evidence — dunng the hot market.

In consequence of the hot market, Mr Macdonald was
keen to identify other coal tenements that could be the
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subject of an EQI precess. He believed that, because of
the state of the market, coal ELs that could be allecated
competitively had the potential to provide significant
revenue to the government. He urged the DPI to release
coal areas for exploration.

The whole of NSW is designated a
“mineral allocation area” in respect
of coal

As mentioned, in December 2007 Mr Macdonald caused
the whole of NSW to be designated a mineral allocation
area in respect of coal. This had two relevant, practical
consequences.

The first was that the perrission of the minister was
needed before a person would be entitled to apply for

a ceal EL anywhere in NSW. In practice, an invitation
from the minister was required. This meant that the
minister acquired control of the allocation of potential coal
development areas.

The second practical consequence was that the minister
was given the power to lay down tender procedures for
the granting of an EL over a particular area. In practice, a
number of procedures were recognised. One method was
by a direct allocation to a favoured party, specially invited
by the minister to apply. Another method involved a public
tender process. Yet another method was an EQl process,
whereby interested parties competed for an invitation to

apply.

New Guidelines are issued

The Guidelines were updated in January 2008 (again with
Mr Macdonald's authority). The Guidelines defired four
categories of coal allocation areas: (1) major stand-alone
areas, (2} substantial additions to existing mines, {3) minor
additions to existing mines and (4} small areas unrelated to
existing mines.

The Guidelines defined a major stand-alone area as an area
with sufficient resources to justify the establishment of a
large new mine and infrastructure. At all relevant times,
the Doyles Creek tenement was considered by all relevant
parties to have coal resources sufficient to justify a major
stand-alone mine.

The Guidelines relevantly provided that a major stand-alone
area should be allocated by one of four kinds of competitive
processes. All four were tender or EOQIl processes but each
had a different formula of Ainancial contrbution attached.

Nevertheless, paragraph | of the Guidelines provided
that, "Normally, allocations are made on a competitive
basis, however. there may be circumstances where coal

Wil i aren

allocations are made subject to certain conditions and
including a Anancial contribution”.

Whether paragraph | applied to major stand-alore mines
was in dispute. Mr Macdonald said that he relied on this
provision to make a direct allocation of the Doyles Creek
tenement, which was large enough to support a major
stand-alone mine, to DCM. Mr Macdonald’s view of the
Cuidelines on this issue was contrary to that of the DPl at
the time. Mr Coutts and Brad Mullard of the DPI believed
that every option for the allocation of a major stand-alone
resource required a compelitive process of some sort.

The importance of additional
financial contributions

Mr Macdonald's view of the market led to him, generally,
pressing the DPl to release areas for EQIl or tender in the
early months of 2008, and particularly around May 2008,
when he agreed that the identification of further areas for
competitive allocation was urgent from his perspective.

The Guidelines set out indicative financial contributions for
coal allocation areas. For a resource of [00 million tonnes,
the minimurm contribution was {0 cents per tanne for open
cut. For export coal in an underground resource of 100
million tonnes, the minimum contribution was 15 cents per
tonne, and for domestic coal it was 7.5 cents per tonne.

Ms Williarms submitted that the indicative financial
contribution applicable to the Doyles Creek tenement
would have been the only possible sum payable by the
successful bidder, had the process for the acquisition of the
tenement been a competitive process. That submission

is not accepted. Itisinconsistent with the Guidelines,
themselves, and with what occurred in practice.

An appendix to the Guidelines contains tables setting out
indicative financial contributions for coal allocation areas.
The contributions are based on the type of deposit {open
cut or underground), quality (export or domestic} and size.
Those tables set out fixed amounts of contributions that
are “indicative” to the extent that they are dependent on
the type of deposit, quality and size.

Paragraph 3(i) of the Guidelines provides that:

Stand-alone areas will be allocated by:

{a)  Tender or expressions of interest with open-
ended financial contribution.
(6)  Tender or expressions of interest with

minimum financial contribution but open-
ended maximum contribution.

s
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{c)  Tlender or expressions of interests with a fixed
Jfinancial contribution and a requirement to
develop spectfic infrastructure or utifisation
technologies or value adding processes.

{d)  Tender orexpressions of interest to supply
a specific end use such as a domestic power
statton with a financial contribution negotiated
in advance of the tender or expression of
interest,

The references in paragraph 3(i}(a} of the Guidelines to
“open-ended financial contribution” and in paragraph
3(i¥b) to "minimum financial contribution™ and “open-
ended maxirnum contribution” make it clear that, in some
instances, Ainancial contributions additional to the minimim
contributions might be paid and, in other circumstances,
the financial contributions were “open-ended”.

One of the reasons why the financial contributions under
the Guidelines are "indicative” is that, under certain
competitive tender processes, it is open to a tenderer to
offer more than the indicative contributions reflected in
the Guidelines, in the hope that that would make its tender
more attractive. Flence the term “additional” financial
contributions. “Additonal” in this sense means additional

to the indicative financial contributions laid down by the
Guidelines or otherwise.

A good example of what would oceur in practice is the
approach adopted with regard to the || exploration areas
the subject of the EOI process considered in Operation
Jasper.

The evidence in Operation Jasper can be taken into
account in Operation Acacia as, before the hearing

of evidence in operations Indus, Jasper and Acacia, a
directions hearing was held in which an order was made
that the evidence in any one of the three cperations
would be taken to be evidence in the other two. That the
evidence on this issue in Operation Jasper was relevant
in Operation Acacia was emphasised in the course of the
Operation Acacia public inquiry. While Ms Williams was
cross-examining Ur Richard Sheldrake, director general of
the DPI, the issue of the meaning of the term “additional
financial contributions” arose and the Commissioner
observed:

This is a matter for argument and investigation in
the light of all the evidence including the evidence in
Jasper. ..

In Operation Jasper, paragraph 7 of the invitation letter
(addressed to the invitees to the ECI process for the ||
exploration areas in the Hunter Valley) provided that,
"Additional hnancial contributions may be included as part
of an applicant's Expression of Interest”. Paragraph & of the

invitation letter stated that successfui bidders would be
required to pay financial contributions for coal allocation
areas "as per” the Guidelines. That was taken by those
involved in the EQ| process to mean contributions in
accordance with the “indicative” amounts set out in the
Guidelines. Paragraph 7 of that letter, however, referred
to other financial obligations imposed on successful
bidders. That was taken by thase involved to mean
additional financial obligations; that is. financial ebligations
additional to the indicative financial cbligations payable as
per the Cuidelines. Such additonal Ainancial cbligations
{over and above the indicative inancial obligations) could
be undertaken by any bidder who wished to do so.

What, in fact, occurred with the Mount Penny tenement
is another illustration of the practice. Monaro Mining NL
("Monaro Mining”) offered $25 million as an additional
financial contribution. Because of this very substantial
offer, Monaro Mining —while its bid stood — ranked first
amongst the bidders. But Monaro Mining withdrew

and the second-ranked bidder, Cascade Coal Pty Ltd
{"Cascade"), was awarded the EL. Cascade had offered
nothing by way of an additicnal financial contribution. All
it was reguired to pay was the sum calculated in terms of
the Guidelines for indicative financial contributions and
other statutory amounts.

In his evidence in Operation Jasper, Mr Mullard discussed
three large areas that the DFI had contemplated putting
out to tender. He said that, based on the DPI's experience
with previous tenders, he expected that the large areas
“would be expected to generate sibstantial returns to the
Government”. He agreed that, when he was describing
“substantial returns to the Government”, he meant
“additiconal financial contributions”. Mr Mullard was
referring to voluntary amounts, additional to the amounts
payable under the Guidelines, which would be paid by the
parties who acquired the resources.

Mr Coutts explained that "additional financial
contribution” had a technical meaning; namely, “over
and above”. He agreed that an additional financial
contribution is a contribution that is made "when there
is a competitive tender where people put in the highest
arnount they can afford in the ... hope that that is how
they will win the tender”. He agreed that in a direct
allocation there is no additional financial contribution.

Examples of this occurring can be seen in the competitive
tender processes relating to Watermark and Caroona
{referred to above). In those tender processes, the
winming tenderers paid tens of millions of dollars more
than the indicative financial contributions.

In relation to Caroona, Mr Mullard said that, while the
Doyles Creek area did net have an underground coal
resource comparable to Caroona's, it was potentially
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CHAPTER 4: N hor porie d” for coal and ve ofect onthe Diovles

more attractive because the infrastructure costs in
developing a mine could be lower In additicn, such a
process could in¢lude the condition that bidders offer to
establish a training mine, with sufflicient detail in their bids
to satisfy the minister's requirements. To any objective
minister, this must have made the DPI's second cpticn
{contained in the 27 May 2008 draft briefing note, which is
discussed later in this report) extraordinanly attractive. But
Mr Macdonald rejected that option.

Thus, according to the terms of the Guidelines and the
practice adopted by the DPI, an important advantage to
the state of a competitive process was the possibility of an
additional financial contribution being offered.

A further financial benefit would accrue to the state
through a competitive process. Under a competitive
process, an additional financial contribution was payable
by the successful tenderer at the granting of the EL.
Under a direct allocation, financial contributions (under
the Guidelines or otherwise) were payable only when
coal was eventually mined (that is, after the granting of a
mining lease).

DCM applies for a direct allocation
and the consequences of granting
its application

In the early months of 2008, and particularly around May
2008, Mr Macdonald's view of the market led to him
pressing the DPI to release areas for EQl or tender. Mr
Macdonald testified that, by May: "Anything they can put on
the market that was worth semething was what | wanted
to get out”. His understanding was that there would be a
number of companies interested in competing for “every
potential EL in the State”, including Doyles Creek.

In this period, those who stood behind DCM were very
interested in obtaining an EL over the Doyles Creek area.
They believed, however, that, were the Doyles Creek area
to be put out to open tender, larger miners would become
interested in the tenement being offered. Those larger
miners would participate in the tender process, and would
offer additional financial contributions in such substantial
armounts that DCM would be unable to compete.
Accordingly, DCM set about attempting to persuade Mr
Macdonald te allocate the Doyles Creek EL directly tot,
thereby avoiding an open, public tender process. Eventually,
it applied to the DPI for an invitation te apply for such a
direct allocation. The Commission sets cut the events that
led to this application in greater detail below.

On 27 May 2008, the minister's office received the DPI's
draft written advice, in the form of a draft briefing note
abour DCM's proposal. For the reasons stated below,
the Commission is satisfied that Mr Macdonald read the
draft briefing note. In that draft briefing note, the DPI

enumerated several concerns about DCM's training
propasal. The DPI advised Mr Macdonald that other
persons had expressed interest in exploring the Doyles
Creek area and that a competitive allocation process could
result in the government obtaining an additiona! financial
contribution. The DPI enumerated a number of difficulties
and problems that were inherent in DCM's proposal.
These are dealt with in detail below. Mareover, the DPI
recommended that Mr Macdonald consider a competitive
process to allocate the EL with a requirement to establish a
training facility or an industry training fund. Mr Macdonald
rejected the DPI's recommendation.

In the light of the DPI's advice and Mr Macdonald’s stated
desire to take advantage of the hot period in the coal
industry, the questicn arises as to why he directly allocated
the EL to DCM and passed up the opportunity to obtain
additional revenue from a competitive allocation of the EL.

Mr Macdonald gave various reasons for his decision,
including that he was “looking at the public good of having
a training mine established”, and was satished that the
granting of the EL in DCM'’s favour would achieve that
outcome.

In the Commission's view, however, the events that
unfolded after Mr Macdonald became aware of the DPI's
opposition to the direct allocation of the EL to DCM on
27 May 2008 tell a different story about Mr Macdonald’s
reasons for awarding the EL to DCM. Those events are
set cut below.

When Mr Macdonald made a direct allocation of the
Doyles Creek EL. he caused the state to forego any chance
it had of obtaining an additional financial contribution from
the winning tenderer in a competitive tender process, He
also caused the state to forego the accelerated benefits that
would have arisen had the tenderers’ financial obligations
been paid on the granting of the EL {as would have been
the case had there been a competitive tender process}.

Submissions were made to the Commission to the effect
that results from other tender processes undertaken after
the direct allocation of the Doyles Creek terement show
that the market at that time was such that no additional
financial contribution would have been paid had the Doyles
Creek tenement been put out to tender at the time it was
directly allocated. Those submissions, however, are not
persuasive.

First, there was cogent evidence (from his cwn mouth)
that Mr Ransley had decided that, were there to be a
competitive tender, DCM could not participate in the
tender process. ie believed that the larger miners would
bid for the tenement and DCM could never match their
bids. What Mr Ransley had in mind in this context was
the additional financial contributions that the larger
miners might offer {over and above the fixed indicative
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contributions under the Guidelines). Had no additional
Anancial contributions been allowed, all tenderers

would have had to malke the same {indicative) Ainancial
contrAbution and there would have been no reason for
DCM not to have take part in a competitive process.

But this, plainly, was not the regime that applied to a
competitive process. It isimplicit from the decision of DCM
and Mr Ransley not to take part in a competitive tender
that they accepted, in such event, that larger miners would
offer additional financial contnbutions that DCM would
not be able to meet.

Secondly, the resuits of tender processes after Mr
Macdonald's decision to make a direct allocation to DCM
demonstrate little about the market at that time. More
needs to be known about the particular idiosyncrasies

of each tenement and each such tender process before
there can be any understanding of what the results of a
particular tender reveal about the state of the market.
The paint is that there was no evidence establishing that
those tenements (the subject of competitive processes) on
which reliance was placed were comparable to the Doyles
Creek tenement.

Thirdly. as aiready mentioned, Mr Macdonald conceded
that there was a hot market for ELs in NSW from 2006 to,
at least, August 2008.

Fourthly, reference must be made to the Ridgelands EL,
on which Mr Macdonald placed reliance. Mr Macdonald
suggested that, at the time of the Doyles Creek grant,

the market had shifted such that additional financial
contributions were not being paid, and that this shift was
demonstrated by the Ridgelands EL. This EL had been
granted in 2013 without an additional inancial contribution
but subject to a condition that any financial contribution
payable upen a later JORC (Joint Ore Reserves
Committee) would be paid on assessment. As Counsel
Assisting submitted, none of that speaks to August 2008,
when Mr Macdonald granted DCM consent to apply. But,
in any event, Mr Macdonald was mistaken in his evidence
concerning what occurred with Ridgelands.

The record shows that, in June 2009, the Ridgelands
EQI process was launched. The EQOI document indicated
that the exploration area was 80 square kilometres and
was estimated to contain 500 million tonnes of in situ
coal resources — that estmate was not JORC-compliant
and was based on |l drill holes. 8y way of companson,
that was relatively fewer drill holes per square kilormetre
than there were at the Doyles Creek site {that is, six drill
holes aver 31 square kilometres, producing a non-JORC
compliant in situ estimate of 308 million tonnes).

On 16 Ocrober 2009, Botai Consortium (the EL was
ultimately pursued through its subsidiary Ridgelands Coal
Resources Pry Ltd (RCR)) submitted its EQIL. It offered

certain minimum financial contributions (in excess of

$20 millien), additional financial contributions and coal
deveiopment fund contributions (totalling $20 million
on granting of a mining lease and JORC resource
assessment). The additional financial contributions
involved the payment of $95 million at the time of
consent (o apply for a new EL or to transfer to the
existing EL, and further payments totalling $155 million
based on successful exploration and the outline of
JORC reserves in excess of specified quantities of
mineable coal in particular coal measures.

On 16 April 2010, consent was given to RCR to apply for
the EL with payment of the relevant additional financial
contribution and other payments due in 30 days totalling
$122. 1 miltion {that is. by 16 May 2010). On 14 May
2010, RCR sought an extension for paying the additicnal
financial contrbution. That extension was granted on 31
May 2010, such that $40 million was to be paid in 10 days
and $82.1 million was to be paid by 31 October 2010. On
22 June 2010, RCR paid $40 millicn and, on 29 October
2010, it paid the further $82.1 million. At the same time,
RCR prepared to lodge the EL application — that is, after
it had paid $122.1 million for the consent to apply.

On 8 November 2010, a new consent was given (as

the previous consent had lapsed), which was current

for six months. On 6 May 2011, within that time

pericd, RCR lodged its EL application. An advertising
and public comment process involving 10 subrmissions,
and responses o those submissions, followed. On |
November 2012, approval was given to make the offer
of the EL. On or about 14 January 2013, a briefng note
endorsing the grant was signed by the DPL That briefing
note was endorsed by the minister on 22 February

2013 and, five days later, the EL was executed. The EL
included conditions for the payment of further additional
financial contrbutions upon the grant of a mining lease
and JORC reports, as contemplated in RCR's ECI.

Mr Macdonald sought to have tendered only the
Ridgelands EL and then, in his evidence, pointed to
the conditions for payment of a financial contribution
upon the granting of 2 mining lease and the production
of JORC reperts. Hle then sought to refer to those
conditions in the EL in support for his position, saying
he tried to do the same thing with Doyles Creek. As
Counsel Assisting submitted:

That was a desperate grab for a crutch from the
witriess box. What Macdonald either did not know
(or thought that the Commission did not know

such that he could get away with 1t) is that §122.1
miilion had been paid well before the grant of the

EL for the giving of consent to apply, $95 million of
which was additional financial contribution. In this
regard, Ridgelands was rno different to Caroona and
Watermark in that they all involved o large additional
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financial contribution for the giving of consent or the
grant of the EL and the payment of another large
amount upon the later grant of @ mining lease. And
that is what the State rissed out on with the grant of
Dayles Creek.

Contrary to Mr Macdonald’s evidence, as regards the
Ridgelands EL, a very large additional financial contribution
was paid — upfront — for the consent, well before the EL
was granted {with the first payment made two months
after consent was first given). The additional finarcial
contribution payable upfront was not reduced simply to a
condition for payment well down the track on preparation
of a JORC report, as Mr Macdonald suggested. The
documents tendered in evidence show that, in October
2009, entities were prepared to bid large amounts merely
for consent to apply for an EL and, in mid-2010, they were
prepared to pay large amounts for that consent.

The facts relating to Ridgelands are a further illustration of
how extraordinary Mr Macdonald's decision was in relation
o DCM.

To summarise, by allocating the Doyles Creek tenement
directly to DCM, Mr Macdonald, first, deprived the state
of the chance of receiving far more for the tenement (by
way of additional financial contrbution} than it rmight
have received under a competitive process. Secondly,

he deprived the state of the opportunity of receiving the
payments to be made by the successful tenderer, in a
competitive process, immediately upon the granting of
the EL. Thirdly, he deprived the state of the opportunity
of receiving bids, on a competitive basis, to construct
and operate a training mine. Fourthly, by allocating the
tenement directly to DCM, Mr Macdonald conferred a
substantial benefit on DCM's shareholders — a benefit
involving many millions of dellars.
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Chapter 5: The role of the DPI

The role of the DPl is to assist the minister with
respensibility for the minerals portfolic in the discharge of
his or her duties. The DP[ is responsible to that minister.

The DPI, en the one hand, and the minister and his staff,
on the other, are separate entities. The DPlis made up
of public servants, including public servants skilled and
experienced in the partjcular area. As Mr Macdonald
acknowledged — they are the experts.

From time to time, the DPI gives the minister advice on
particular matters and proposals. The usual practice is,
when there is a particular proposal to be considered in the
minerals area, it is referred to the DP! for consideration
and advice. That advice is usually given in a briefing note.
In giving that advice, the DPlis expected to draw on its
expertise and to act frankly and fearlessly,

Of course, it is the right and prerogative of the minister
as the relevant decision-maker to disagree with the DPI's
advice. The usual way this is cormmunicated is for the
minister to note his views on the briefing note (where
advice has been given by briefing note), which would then
be returned to the DPl or, otherwise, discuss his views
directly with the DPI.

Within the P Mr Coutts and Mr Mullard had particular
knowledge, skill and experience in dealing with minerals
issues, including issues regarding coal. As Mr Macdenald

accepted, their views carried the weight of that knowledge,

skill and experience, And while Mr Macdonald was free

to disagree with thern, he would, at the very least, want
the DPI's advice, to understand its views and te consider
sericusly the argurnents of its senior officers before making
a decision.

Until the minister makes a decision, it is the expectation
within the DI that he or she be given frank advice. But,
once the minister makes his or her decision, the DPI must
then comply with and implement that decision (even if the
department disagrees with that decision). That was Mr
Macdonald's expectation of the DFI and, once he made up

his mind, he expected the DPI to implement and support
his decision.

Relevantly to the issues in this public inquiry, there was
no question that, at least throughout 2007 and until May
2008, the DPI was steadfastly opposed to the direct
allocation of the Doyles Creek tenement. No witness
made any other suggestion. The period after May 2008 is
discussed in detall later in this report.

ICAC REPORT s ot e e eche 3w o il i b



Chapter 6: The relationship between Mr
Macdonald and Mr Maitland

“They were mates”

Mr Macdonald became a Cabinet minister in April 2003
and the minister for mineral resources on 3 August 2005.
Mr Maitland was then the national secretary of the
CFMELU.

Mr Macdenald denied any significant relationship with Mr
Maitland (albeit, recognising a professional association}. He
asserted that he and Mr Maitland had had a falling-out that
lasted several years. Mr Maitland, after some prevarication,
said that he and Mr Macdonald had a close and friendly
professional relationship. Other evidence supported that
evidence by Mr Maitland.

The professionai relationship between the two men arose
by reason of their membership of the ALP Through
attending ALP functions and occasions, and other contacts
with each other, a longstanding professional friendship and
asscciation arose between them.,

Mr Coutts testified as to this relationship. He was the
director-general of mineral resources from 1997 to 2004.
[n 2004, the DPI was formed and Mr Coutts became

the deputy director-general for mineral resources. He
remained in that positon until the latter part of 2008.

[n that capacity, Mr Coutts worked closely with Mr
Macdonald. Now retired, Mr Coutts was a respected and
knowledgeable civil servant. He was an impressive witness
and the Commission accepts his evidence, generally. Mr
Coutts had known Mr Maitland professionally since 1997,
According to him, Mr Maitland was for many years a

key player in the union movement, generally, and in the
CFMEU, in particular. Mr Coutts said that Mr Maitland
was a very influential figure within the Labor government
and was often called upen by the mining unions to help
them to gain access to ministers within the government
over particular issues. |t is particularly in that context that
Mr Maitland and Mr Macdonald met.

During the relevant period, Mr Foley was the assistant
secretary to the ALP in NSW One of his duties was to
deal with left factional matters. To do that job properly,

he needed to know which persens in particular factions
were friends or mates with other persens of influence, and
whao had fallen ocut with whom. He was well-qualified to
give evidence as to these matters. Mr Foley gave evidence
carefully and candidly. He displayed no signs of bias against
Mr Macdonald (or anyone else). The Commission regards
hirn as a reliable witness and accepts his evidence.

Mr Foley has been a member of the ALP since [988.
He first met Mr Maitland “by the early 1990's [sic], if
not before”. He had an “awareness” of the relationship
between Mr Macdenald and Mr Maitland. He said:

I had mixed with both of them and observed both of them
at many, marny party and factional events over many
vears. It was abvious to me that lan Macdonald and John
Maitland enjoyed a close and friendly relationship.

Under cross-examination by Mr Kirk, Mr Foley said:

My observation was that there was a personal friendship
between lan Macdonald and John Maitland as well as a
professional relationship. ..

Mr Cameron, a senator in the Australian Parliament, had
been for many years and — at the relevant time, was —

the natonal secretary of the Australian Manufacturing
Workers Union (AMWU). From his observations over
time, he thought that Mr Macdonald and Mr Maitland
were “good mates”. He was not aware of a falling-out ever
occurring between them.

Mr Maher, the present head of the Mining and Energy
Division of the CFMEU, also desenbed Mr Macdonald and
Mr Maitland as mates.

Peter Murray, who — at the relevant time — was a senior
trade union official of vast experience, said that there was
certainly a relationship between Mr Macdonald and Mr
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Maitland. They had had a few fall-outs over time but,
generally, there was a good relationship between them,
which he observed.

Peter Murray's brother, lan Murray, who — at the relevant
time — was also a senior trade union official of great
experience, said: "t was well known to nearly everybody
i think that John had a comfortable relationship with
Macdonald”.

Kerry Flickey, who was the Labor minister for mineral
resources in NSW between 2003 and 2005, said that Mr
Maitland and Mr Macdonald were “tight” but he didn't
know how tight.

Mr Gibson said that, on occasion, Mr Macdonald discussed
with him the nature of his relationship with Mr Maitland.
Mr Macdonald emphasised on at least two or three
occasions that he and Mr Maitland were not friends. He
told Mr Gibson that Mr Maitland had, in his previous role
with the CFMEU, sought to block Mr Macdenald’s pre-
selection for the ALF Mr Gibson formed the impression
that Mr Macdonald was “really trying hard | think to
convince me that there was nothing but a professional
relationship there and that there was no, an[d] even the
professional relationship was potentially strained because
of these previcus events”. He described these remarks by
Mr Macdenald as "odd”; in the sense, the Commission
perceived, of being unnaturally forced, as if Mr Macdonald
was unnecessarily going out of his way to make the point
to Mr Gibson that he and Mr Maitland did not have 2 good
relationship.

Mr Munnings was employed at the relevant time as a DPI
liaison officer, part of Mr Macdonald's staff He had been
an active member of the ALP and his appointment to Mr
Macdonald's office was a “political” one. He said that it
was relatively common knowledge that Mr Maitland was a
very keen supporter of Mr Macdonald.

Ms Tan was another DP]liaison officer in Mr Macdonald's
office, for at least part of the relevant time. She thought
that Mr Macdonald and Mr Maitland were “friends”.

Mr Maitland, himself, said that he had a close, friendly,
professional relationship with Mr Macdonald from the time
he became the minister responsible for mining matters.

There were other indications of a close relationship; for
example, Mr Macdonald conducted business with Mr
Maitland over meals at restaurants and allowed his name
to be used so that Mr Maitland could obtain the venue he
desired for his retirement dinner.

Mr Hale submitted that the relztionship between Mr
Macdonald and Mr Maitland was purely professional. He
submitted that they were net friends and had no social
relationship. He referred to the paucity of telephone
contact between them and submitted that, on the
evidence, they had not met often and had not visited each
other's homes. He submitted that the evidence of a close
relationship was based on “impression” and was, therefore,
unrefiable.

Mr Macdenald denied having a close relationship with Mr
Maitland and said that they had had a serious falling-out
over a breken promise by Mr Maitland, which led to them
not speaking to each other for nearly seven years. No
witness supported Mr Macdonald in this regard. Tellingly,
Mr Maitland denied making the promise and denied any
falling-out. The Commission finds that Mr Macdonald lied
on this isste.

The Commission acceplts that the relationship between
Mr Macdonald and Mr Maitland was not a sccial one but
prefessional relationships can be close indeed, and the
Commission finds that their relationship was particularly
close. Professional relationships between colleagues, over
time, can strengthen to the degree that the colleagues
may be regarded as "mares” in the colloquial sense. The
significance of the term "mates” is that it connotes a close
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CHAPTER 6: The relalenshic berwvean 8 Macdonaid and

and enduring friendship of a comradely kind. The term
further connotes qualities in the relaticnship such as trust,
reliance and the provision of support, when needed. Those

qualities may arise solely through a professional relationship;

their existence is not automatically dependent on one
person inviting another home for dinner or other facets

of a social relationship (such as meeting members of the
respective families, meeting each other socially, drinking
together and going to sporting events together — all matters
on which Mr Hale and Mr Kirk, the latter acting for Mr
Maitland, relied). The Commission is satisfied that the
relationship between Mr Macdonald and Mr Maitland was
such that it justified the description, in everyday parlance,
of "mateship” — they were "mates”.

in making this finding, the Commission accepts that the
evidence about their relationship was based substantially
on observation and impression, but that does not make it
less reliable or cogent. In any event, Mr Maitland, himself,
conceded that he and Mr Macdonald had “a fiendly and
close relationship, a goed professional relationship”.

As Counsel Assisting subrmitted:

The weight of the evidence from factional operators,
union colleagues, porty colfeagues and party officials is off
to simifar effect. The accurnulation of evidence, by people
from the same walks of life, presenting the same picture is
overwhelming,

Factional associations

What follows in this section is taken largely from the
submissions of Counsel Assisting, [tis not controversial,
except for the finding that the Mining Division and Mr
Maitland were independent and not aligned to a particular
faction.

At the relevant time, Mr Foley was the assistant secretary
to the ALP in NSW. He had the task of dealing with left
factional matters. For this reasen, he paid close attention to
factional issues and the people involved in them. Mr Foley's
evidence in regard to factional matters was supported
substantially by Mr Cameron, and is accepted by the
Commission.

There are two factions within the ALP - the left and the
right. Uniens and members tend to affiliate with either
faction. There are further sub-groupings within the left
faction, sometimes referred to as sub-factions. It would be
wrong, however, to refer to the sub-groupings as factions,
and members of the ALP would not, as a matier of
practice, refer to them as such. Although these are terms
that not all adopt, the sub-groupings in the left are often
referred to as “hard left” and “soft left”, even though the
division between them is more historical than ideological.
These sub-groupings are not as formally organised as the

Mimitlane

factions themselves, and identification with the hard left
or soft left could be Auid. As a result, while some unions
aligned with the left might identify with either the hard
left or the soft left, others did not. The AMWL tended

to identify with the hard left, while the Miscellanecus
Workers Unicn tended to identify with the soft left. There
were other left-affiliated unions that did not identify with
either sub-grouping as a universal proposition. They might
identify with either the hard left or the soft left, depending
on the particular circumstances.

Mr Foley testified that the divisicns of the CFMEU each
separately affiliated with the ALP Each of those separate
divisions affiliated with the left and, specifically, the “miners
were affliated to the Left faction”. The Mining Division,
however, did not formally align with either the soft left or
the hard left but “were proudly independent of, of the two
tnbes”. On some occasions, they would support the soft
left and, on other cccasions, they would support the hard
left. The evidence of Mr Maher was to similar effect, as
was that of Mr Maitland.

Mr Foley said that he saw Mr Maitland as “independent

of the two tribes, the Hard Left and the Soft Left”. Mr
Maitland, himself, ultimately accepted that he had “always
been proudly independent of those sub-groupings”. The
Mining Division of the CFMEU itself considered that to be
its position.

Mr Macdonald was a member of the hard left. He asserted
(seemingly to advance his own position), contrary to Mr
Maitland’s evidence, that the Mining Division and Mr
Maitland were aligned to the soft left. That testimony is
rejected.

The way in which the ALP ticket was generally made
up in practice was that each of the left faction and the
right faction would determine the candidates from their
respective factions to fill a number of winnable spots.
Unions could have significant influence as to which
candidates should be nominated. {f it came to a factional
vote, affiliated unions had delegates with voting numbers
and, typically, a union’s delegates would vote as a block.
Otherwise, they could exercise their influence less formally
by making their pesition known. As a result, having the
support of a given union could be important.

Mr Macdonald believes he obtained
support from Mr Maitland

Within the left faction, it was common that members
would form alliances or allegiances with key union hgures.
Such alliances or allegiances would become generally
known within the faction or party.
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Mr Macdonald had a goed working relationship with Mr
Maitland. Mr Maher and Peter Murray, who were the
senior leaders of the Mining Division {or "Miners Union”,
as it was referred to by Mr Foley). That relationship was
important for Mr Macdonald, as the key figures within
the union would often determine the position that the
union would adopt. In that way, key figures within the
union could have significant influence in ALP affairs. itis,
therefore, unsurprising that politicians form alliances or
allegiances with key union figures, which become generally
known within the faction.

In his evidence during the public inquiry, Mr Macdenald
initially denied that Mr Maitland was a key to the votes of
the Mining Division. But, in his evidence in a compulsory
examination tendered in the public inquiry he accepted
that, as at 2006, Mr Maitland was the "key” to the votes
of the Mining Division and Mr Maitland controlled those
delegates. The Commission considers that Mr Macdonald's
compulsery exarminaton evidence on this issue is more
likely to be correct.

Counsel Assisting rightly submitted that Mr Macdonald's
contradiction in this regard was one of the many indications
of his propensity to tailor his evidence to distance himself
from Mr Maitland.

Mr Macdonald's initial evidence as to Mr Maitland being
the key is not surprising. Mr Maitland was active in ALP
politics and he operated in the political decision-making

of the left faction. The Commission repeats Mr Coutts’
cbservation that Mr Maitland was “a very influential Aigure
in the Labor Government and was often brought in by the
... mining unions ... to help them when they were having
difficulties ... getting access to Ministers”. Mr Maitland,
despite initially resisting the suggestion, eventually accepted
that he "hoped” his voice would carry weight with faction
members and that he “expected” he retained a degree of
influence as to the matters that concerned the Mining
Division even after he took on his role with the overarching
CFMEUL. He accepted that others could have reasonably
held the view that he continued to have influence.

Plainly, Mr Maitland was a person of considerable influence
in factional affairs, and in the ALF generally. Not only was
he an influential figure in those respects, he was perceived
by persons involved in factional politics {for example, Mr
Foley) to have influence, particularly with the Miners
Union. He was certainly held in high regard by those in

the Miners Union — both Murray brothers agreed that they
continued to respect him and, at his retirement dinner, Mr
Maher described succeeding him at the Miners Union as
being like “going into bat after Bradman” and also said that
“wherever he goes he's hailed as a long lost brother and
treated as aking”. Even allowing for the hyperbole that
such an occasion permits, it is clear from those comments
that Mr Maitland continued to have substantial goodwili

and influence in the Miners Union long after he had moved
to the CEFMEU. As noted, Mr Maitiand himself hoped and
expected he had influence, and Mr Macdonald said that
Mr Maitland, “certainly would have influence™. During

his compulsory examination, Mr Macdonald said in regard
to Mr Maitland: “Well ... to my perception he ran those
delegates, he was the key to those delegates”.

In early 2006, the ALP ticket was being worked out for
the Legislative Council in anticipation of the election in
2007 In that connection, Mr Foley organised a lunch at
the Noble House restaurant in Sydney on 20 February
2006, at which various personalities from the hard left were
present to discuss Mr Macdonald's future.

Mr Foley testified that, prior to the Noble House lunch,
he put te Mr Macdonald “directly” that he should resign,
but Mr Macdenald said he wanted some further time. Mr
Magcdenald denied any such communication, and when
asked if he had long conversations with Mr Foley prior

to the lunch, said “never”. Telephone records, however,
reveal that Mr Foley called Mr Macdenald the day before
the lunch and spoke to him for arcund 10 minutes. When
confronted with that evidence, Mr Macdonald was unable
to explain what they discussed. Mr Foley's evidence is
consistent with the evidence of the telephone records, and
15 accepted.

At the lunch, differing views were expressed as to whether
Mr Macdonald should be re-nominated for the ticket.

Mr Foley's evidence was that Mr Macdenald said that he
had the support of the Miners Union. None of the other
persons at the lunch contradicted that evidence. They
generally acknowledged that it was possible it was said, or
likely 1o be the kind of thing said, and that it would have
been Mr Foley's role to pay attention to what support Mr
Macdonald possessed. Mr Macdonald accepted that he
stated at the lunch that he had the support of the Mining
Division. Mr Foley took that as an indication that My
Macdonald had the support of the key pzople in the Mining
Division {being, he believed, Mr Maitland, Mr Maher and
Peter Murray).

Ultimately, Mr Macdonald gave the following evidence as
o events after the meeting:

You just assumed you had Mr Maitland's support 7---
Yeah, absolutely. Oh, and the rest of the Union.

Did you speak to Mr Maitland about that support after the
lunch?—-[ can't recall whether | did or not, | may have.

Just to tell him that he might get o fall [sic] from Mr
Foley or someone?---Well, | would have said that there,
that there's a move on to remove me.

And |, and I'm looking for your support ?—As [ said,
armongst, amongst, you know, a number of pecple | would
have endeavoured to get support from.
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including - and by that you mean including Mr
Maitlond 7---1t would have included the Miners Union,

yes.

Including Mr Maitland?---it would have included Mr
Maitland potentiaily. yeah. .."

[n part of his evidence, Mr Macdonald sought te explain
his belief that it was resolved at the lunch that he had the
support of Mr Maitland. But that is contradicted by the
evidence of other witnesses. Moreover, the fact that Mr
Macdonald endeavoured to get support from people after
the lunch would make ne sense if the matter had already
been resolved.

Mr Foley's evidence, initially, was that, after the lunch,

he checled Mr Macdonald's claimed support. He said,

“it was very clear that John Maitland was a supporter

of lan Macdonald’s continued pre-selection”. Ultimately,
Mr Foley accepted he could not recall whether this was
before or after the lunch, but again asserted that Mr
Maitland had made known his support for Mr Macdonald,
and it was more likely that Mr Maitland did sc in direct
communication with him (that is, Mr Foley}. Telephone
records, which were subsequently produced in the course
of the public inquiry, indicated that Mr Maitland and Mr
Foley had spoken after the lunch and the probabilities are
that in that post-lunch conversation Mr Maitland informed
Mr Foley of his support for Mr Macdonald.

Mr Foley was questioned by Mr Kirk on the basis that

Mr Maitland did not indicate support after the lunch. The
positive case was then put that Mr Maitland could not
recall any such conversation or any such support, YWhen

he came to give evidence, Mr Maitland initially denied

that it was even possible that he had had such contact.

He suggested that he had no reason to be speaking to Mr
Foley at all. Mr Maitland was then confronted with the fact
that telephone records revealed that a few days after the
Noble House lunch he had called Mr Foley. contrary to the
recollection presented as his positive case.

While still maintaining an absence of recollection as to the
call, Mr Maitland accepted that the topic of conversarion
was likely to have been Mr Macdonald's continued pre-
selection and that Mr Maitland calling Mr Foley would
possibly be a way of Mr Maitland exercising his influence.
Mr Maitland accepted further that, if the point had been
put to him, he would have indicated his support for Mr
Macdonald’s continued pre-selection. Mr Maitland could
not think of any other credible reason as to why he would
have been contacting Mr Foley. The Commission infers
that Mr Maitland did indeed contact Mr Foley, after the
lurich, to tell Mr Feley that he supported Mr Macdonald.

Mr Hale submitted that the threat to Mr Macdonald's
pre-selection was settled duning the Noble House lunch
and that Mr Maitland was irrelevant to that threat. Those

submissions are rejected. The Commission does not
believe Mr Macdonald's evidence on this issue. It prefers
the evidence of Mr Foley and, indeed, Mr Maitland (to
the extent noted above).

Mr Hale submitted that Mr Macdonald had the support
of the Miscellaneous Workers Union at the Noble House
lunch, and did not need Mr Maitland. The Commission,
however, accepts the evidence to the effect that Mr
Macdonald believed he needed the support of the Miners
Union and canvassed Mr Maitland for that support. On
this issue, Mr Macdonald's state of mind (as evidenced by
what he did and said} is determinative, not the reality.

Mr Hale made other submissions; ali based on the
proposition that Mr Macdonald owed nothing to Mr
Maitland, by reason of what he submitted were objective
facts tending to show that Mr Macdonald would have
been elected irrespective of the suppert of Mr Maitland
and the Miners Union. The answer to these submissions
is, again, that, on this issue, Mr Macdonald's state of mind
is determinative. It is this state of mind that is relevant,
not the “objective facts”.

Mr Kirk's submissions were, first, based on the fact

that a number of persons at the lunch did not recall Mr
Macdonald saying that he was supported by the Miners
Union. That is true, but Mr Foley had good reason to
rermember what Mr Macdonald said (having regard to
his particular duties as assistant secretary to the ALP in
NSW) and his evidence was clear. Mr Foley said that, at
the lunch, Mr Macdonald “cited that he had the support
of the Miners Union. As stated above, the Commission
accepts that evidence.

Mr Kirk submitted that Mr Foley's evidence to the
effect that, at the Noble House lunch, Mr Macdonald
had invoked the support of the Miners Union, was not
corroborated by any other evidence. That is wrong.

[t was corroborated by Mr Macdonald himself: he
admitted that invecation.

Mr Kirk submitted that there was “no proper basis”

for Counsel Assisting’s submission that Mr Maitland
indicated his support for Mr Macdonald and that, as
aresuit, Mr Macdonald was in debt to Mr Maitland.

The Commission, hewever, is of the view that the
evidence of Mr Foley, and of Mr Macdonald and Mr
Maitland, themselves, and the relevant telephone records,
constitute a strong basis not only for Counsel Assisting’s
submissions, but for accepting those submissions.

Mr Kirk made like submissicns based on different passages
in the transcript. It is sufficient te say, first, that the
Commission considers that those submissions do not
always accurately portray the evidence of the witnesses
concerned. Secondly, the Commission considers that,
when all the relevant evidence is considered as a whole
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{and particularly the evidence referred to above), the
passages Mr Kirk relied on do not justify the Andings he
sought. Thirdly, the evidence contrary to the existence

of a close political friendship berween Mr Macdonald and
Mr Maitland is the evidence of Mr Macdonald and part

of the evidence of Mr Maitland. Their denials of a political
connection are entirely self-serving on this issue and
contrary to the weight of other evidence that supports the
existence of a close political allegiance and friendship.

The Commission finds that, at a time when Mr
Macdonald's future lay in the balance:

{a} MrMacdonald said, and believed, at the Noble
House lunch, that he had the support of the
Mining Division {an entity over which Mr Maitland
had considerable influence) for his continued
pre-selection

{b) shortly after the lunch, Mr Macdonald contacted
Mr Maitland requesting his support; this request
was to irm-up the support from the Mining
Division, which ke thought he already had

(¢} Mr Macdonald made this request in the belief that
Mr Maitland was the key to the vates of the Mining
Division

(d) Mr Maitland then telephoned Mr Foley and
expressed his support for Mr Macdonald

(e} the support Mr Maitland provided to Mr Macdonald
was known to Mr Macdonald

() as aresult, Mr Macdonald was indebted to Mr
Maitland — a debt to a man who was a close
professional colleague and who could fairly be
described as a “mate”.
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Chapter 7: The need to focus on DCM’s

During the course of the public inquiry, the Commissioner
saidl-

[Tlhe idea that a training mine could be o meritorious
praject Is accepted. It just the particular proposal
that (s the subject of the inguiry and the subject of the
allegation that it was unmeritorious and indeed a sham
but ... that allegation is not based on the proposition
that g training mine in general terms could never be a
meritorious project.

Two points anse out of these remarks. First, the
Commission accepts that, at the relevant time, a respectable
body of opinien was of the view that, in general terms, a
coal training mine would be of berefit to the state. There
was also a respectable body of opinion diametrically
opposed to that view. Nevertheless, because the issue is
genuinely controversial, the Commission concludes that no
person could be criticised for kolding the view that a training
mine, in general terms, would be beneficial to the state.

Secondly, the Cormmissioner made clear that the
particular proposal submitted by DCM was an important
topic in the public inquiry. The questions concerning

the particular proposal were whether it was a genuine
proposal, whether it had any merit, and whether it
justified, on any proper ground, a direct allocation by Mr
Macdonald of the EL to DCM.

Ms Williams, who appeared for Mr Rarsley, argued in
her closing submissions that Counsel Assisting and the
Commissioner had indicated in the course of the public
inquiry that the merits of the training mine were not a
relevant issue. The passages in the transcnpt to which she
referred were not entirely clear, but very shortly after the
remarks Ms Wiiliams relied on, the Commissioner made
the statement referred to above and clarified the matter.
The way in which the inquiry was then conducted could
not have led anyone to believe that the ments of the
specific DCM proposal were not being investigated.
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Chapter 8: The intentions of Mr Ransley
and Mr Poole with regard to their

shareholding in DCM

The aspirations and activities of Mr Ransley and Mr Pocle
are relevant to the events investigated by the Commission.
Both could fairty be described as “entrepreneurs”. The
Commission is not using this term pejoratively. Mr Ransley
sought to downgrade his business and financial acumen by
saying that he was “not a Harvard graduate” but “a fitter”.
At the time of the events recounted in this report, however,
he was a successful and sophisticated businessman, well
able to understand and participate in the various transactions
involving DCM.

In about 2005, Mr Ransley retained Mr Poole, then a
financial consultant, to assist with the listing {(and possible
sale) of a Ransley-cwned labour-hire business known as
TESA. In November 2006, Mr Ransley and Mr Poole
incorporated ResCo Services Pty Lid {"ResCo") and Rosa
Pty Ltd ("Rosa™}. In May 2007, ResCe changed its name
to Doyles Creel Mining Pry Ltd and Rosa changed its
name to ResCo. Initially, Mr Poole was the sole director and
shareholder of ResCe.

Mr Ransley and Mr Pocle set up ResCo and Rosa with the
intent of acquinng mining services and other businesses

in the resources sector. Mr Ransley denied that at the
commencermenit of ResCa's business he had the intention to
sell the business, but Mr Poole testified that that had been his
(Mr Pocle’s) intention from the outset.

Mr Pocle's hope was that he and Mr Ransley would build
up the worth of DCM {previously ResCa) and that, at

an aporopnate time, he would sell his shares in DCM or
otherwise dispose of its business so that he could make

a substanitial capital proft. His evidence was that, to his
understanding, Mr Ransley had the same intention. Mr Pocle
agreed that he "expected an exjt within say Ave years” and
agreed that that was a view shared by the board of Rosa
or ResCo and discussed between him and Mr Ransley.

Mr Poole’s evidence on this issue relating to Mr Ransley's
state of mind has a sound basis. On Mr Poole’s evidence,
he had discussed with Mr Ransley the question of exiting
frorn DCM and was aware from those discussions that
Mr Ransley shared his hope (and expectation) that, after
increasing the value of DCM, they would exit from the
business and make a capital profit.

Mr Poole explained that his intention was to get the assets
of DCM to a state where they might be worth something —
perhaps by proving up a resource — and then either floating
the company or having a trade sale, [n either case, the sale
would occur before any mine (and, by extension, any training
facility) existed. He said that he had no intention of “hanging
around” to run a training mine. FMe acknowledged that it was
an approach that was consistent with the way he and Mr
Ransley had done business previously, and also subsequently
— it was a recognised modus operandi that they employed.

Early in 2008, DCM made an approach to Westpac bank
for funding to enable it to acguire land that would be
needed should DCM obtain the EL. Mr Baxter was the
manager of the Westpac brarnch with whom DCM dealt. In
March 2008, Mr Pooie had a meeting or telephone call with
Mr Baxter as a result of which Mr Baxter made a file note.
The content of the note recorded, significantly, a staternent
that the resource was anticipated to be 140 million tonnes
of “terminal coal” and that, “the principals ... have however
no long term intention of operating 2 coal mine and it is
likely the land and explcration licence and training status
would be sold to a large operator for a significant financial
gain”. Mr Ransley may also have spoken to Mr Baxter
about the matter, and he may have contributed sorne of
the information that Mr Baxter then recorded. Although
Mr Ransley denied having a recollection of speaking to Mr
Baxter about the loan arranged in March 2008, telephone
records dermonstrate that they spoke on 5 March 2008,
which is within the period that Mr Baxter described as
being when he gathered information for the note.

Having regard to the credibility indings made by the
Commission regarding Mr Ransley and Mr Poole, Mr
Poole's evidence, the note made by Mr Baxter, and the
fact that, prior and subsequent to late 2006, Mr Ransley's
business activities included starting up businesses,
effecting acquisitions and roll ups, and then selling themn,
the Commission concludes that Mr Ransley had the same
intention with regard to ResCo's business as Mr Poole. Mr
Ransley did, in fact, sell out his entire shareholding at the
first available opportunity after listing.

[CAC REPORT finepzsizss s vt fes Magmrmst ] & Ao !



Chapter 9: Mr Maitland becomes chairman
of ResCo and a training mine is mooted

In late 2006, Mr Ransley began the search for a chairman
for DCM. In the course of that search, he made enguiries
with Peter Murray about a suitable candidate for the
position. Peter Musrray recommended Mr Maitland. In
the course of that conversation, Peter Murray gained the
impression that Mr Ransley was looking for a chairman
who could “open doors”, including government “doors”.
Mr Ransley hoped to engage as chairman a person who
“knew his way around the corridors of power”™ and who
“would be able to interact with varous senior people within
the industry, unions, politics and the like”. Peter Murray
mentioned that Mr Maitland had a relationship with

Mr Macdonald, the latter obviously being an influential
member of the Cabinet.

Mr Ransley proceeded to ask Mr Martland whether he
knew Mr Macdonald, and Mr Maitland told him that he
did. Mr Ransley then engaged Mr Maitland as the chairman
of ResCo (DCM) on terms that included a 5% shareholding
in the company and a salary. Mr Ransley thought that Mr
Maitland's connection with Mr Macdonald could be useful
to the business of the new company, and, in fact, that
transpired.

On 28 February 2007, ResCo conducted its inaugural
board meeting. By resolution, Mr Maitland was formally
confirmed as chairman, Mr Ransley was confirmed as non-
executive managing director, and Mr Poole was confirmed
as a director and acting chief financial officer.

A training mine is discussed

Vince Martin owned a compary known as Eastern Mining
and Construction Company (EMC) Pty Ltd, which was
purchased by the ResCo group in 2007. EMC was a small
contracting company in the underground mining industry
providing specialised services to underground mines.

Mr Martin knew that Mr Ransley was looking to acquire
a coal tenement. Mr Ransley had earlier told Mr Martin

that he was looking for an area to operate an “underground
training facility”. Mr Martin said that he had previously
spoken with Mr Ransley about the possibility of developing
underground training facilities within parts of operating
mine sites that were not being utilised for coal prodisction.

Mr Maitland had long been interested and involved in mine
training and safety. He had been advocating for a training
mine since the 1990s and had proposed the idea to various
ministers for mineral resources who had preceded Mr
Macdonald.

In late 2006, Mr Martin discussed coal tenements in NSW
with Dr Palese, a geologist. Dr Palese told Mr Martin about
the Daoyles Creek area. Dr Palese said that, whilst others
had thought the area was heavily faulted and therefore less
desirable for exploitation, he (Dr Palese) had a different
view.

Mr Martin passed this information on to Mr Ransley, who
expressed an interest in meeting Dr Palese. A meeting
between them was held in late 2006 or very early 2007, at
which a general discussion about the tenement occurred.
Cn about 15 January 2007, another meeting was held,
invalving others as well.
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Chapter 10: The first application is made
and the groundwork begins

On 15 January 2007, at a meeting between ResCo
representatives and other interested parties, there was a
discussion about ResCo's prospects of being granted an EL
by way of direct allocation as opposed to going through a
tender process. Dr Palese and his business partner, Colin
Randall, wished the ResCo people "good luck” because
“...we had direct experience of how hard it was to get an
area allocated to you directly”. Dr Palese explained that this
was said because most areas with good economic potential
were released subject to tender. Dr Falese recalled that
either Mr Ransley or Mr Maitland responded that they
intended (o establish a training mine. The training mine was
perceived at that early stage as being the “open sesame” to
the direct allocation of an Aladdin's cave.

That receiving a direct allccation of an EL was not
dissimilar to being given access to Aladdin's cave can be
seen from Mr Mullard's staternent that granting a direct
allocation of the DCM tenement was like "handing over a
$100 million cheque”.

Mr Chisholm attended the meeting on 15 January 2007.
He made notes of the meeting, which he produced at the
inquiry. His notes malee no reference to training issues but
do record a discussion about coal resources and regulatory
matters relevant to establishing a commercial mine. He
conceded, however, that a training mine could have been
discussed at the meeting, as Dr Palese testified. The
evidence establishes, however, that the commercial aspects
of the project took centre stage at the meeting,

Mr Randall attended a meeting at Rathmines with Mr
Maitland and Mr Ransley on 3 April 2007. His evidence
was to the effect that, at that meeting, the major thrust
of the discussion was the creation of a commercial mine
— he offered to prepare an exploration pregramme for the
estabiishment of a major mine, He said that the training
mine was an adjunct to the commercial mine”.

Dr Palese had prepared a document entitled “Information
Memorandum”. which he distributed and explained at

the meeting held on 15 January 2007. The docurment
identified two alternative exploration opportunities in the
Doyles Creek area. The first area, which he described as
ELA {exploration licence area) I, was the one on which
the ResCo application for an EL was ultimately based and
for which, subject to some minor differences, the EI was
granted. In the memorandum, Dr Palese estimated that the
Whybrow and Redbank Creek seams in this area contained
a total inferred resource of 308.6 million tonnes and an
inferred in situ mineable resource of 125.3 million tonnes.
An "inferred in situ mineable resource” is the amount

of coal that can be mined with current technology. The
second area, ELA 2, was smaller and estimated to contain
a total resource of 183.5 million tonnes in the Whybrow
and Redbank Creek seams.

The memorandum expressed the view that the igneous
intrusions (n the first area did not affect the target seams;
namely, the Whybrow and Redbank Creek seams. Dr
Palese noted that that area appeared to be very suitable for
development within the inferred faults. The memorandum
noted that the advantages of the project included that it
was one of “the very few areas still with vacant title, with
sufficient coal resources to enable a medium to large size
mining operation”, that it had good quality coal resources
that were easy to market, and that it was close to coal
mining infrastructure and services. Generally, those present
at the meeting accepted Dr Palese’s opinion about the size
of the coal resource within ELA 1.

Immediately after the 15 January 2007 meeting, Mr
Ranstey, Mr Poole and Mr Maitland decided that ResCo
would pursue a direct allocation by Mr Macdenald of ELA
I. Mr Ransley explained that obtaining an EL, as the first
step in establishing a “training mine”, was “always part of
our thinking”. He believed that Mr Maitland's relationship
with Mr Macdonald would generally assist in that regard.
Indeed, Mr Ransley's perception was that Mr Maitland's job
in connection with the training mine was to "manage the
process politically”, by which he meant steer the process
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with the minister. The others involved in DCM had the
same understanding, and that, indeed, 1s what Mr Maitland
proceeded to do.

On 16 January 2007, Mr Maitland wrote to Mr Ransley.
He referred to his intention “in my meeting with Minister
lan Macdonald .., [to] make a presentation in support of
RESCO being granted an exploration licence over ELA

| and/or ELA 2 as the case may be”. Mr Maitland then
listed "arguments in support” of that proposition, including
“RESCO wants to establish a training mine” and "RESCO
needs a new lease to establish a training mine”.

On Friday, 19 January 2007, four days after the

meeting with Dr Palese, Mr Maitland met with Mr
Macdonald to discuss the training mine proposal. The
meeting was originally arranged so that a discussion
could take place about Mr Maitland’s role as chairman

of the Coal Competence Board to which he had been
recently appeinted by Mr Macdonald. Present were Mr
Macdonald, Mr Maitland, Tony Hewson and Ms Tan. Mr
Hewson was Mr Macdonald's chief of stall. No one was
present from the DPI because, on |5 January 2007, Mr
Maitland had requested that no DPI officer be present.
The request was a strange one to make. After all, it was
obvious that DPl involvement in discussicns about the
Coal Competence Board would be critical. Mr Maitland
was unable to explain why he made that request. The
Commission infers that he did so to avoid having a DPI
officer present when he made his initial pitch to Mr
Macdonald in support of the training mine concept. No
other reascnable explanation exists. Mr Kirk submits that,

because the exact time of the meeting with Dr Falese and |

the request that no DPI officer be present cannot now be
established, this inference cannot be drawn. The point,
however, is that, as is stated, no other explanation exists
{or is suggested) for Mr Maitland's request.

At his meeting with Mr Macdonald, Mr Maitland promoted
ResCo's application for the direct allocation of an EL in
respect of the area identified by Dr Palese as ELA |. In
doing so, Mr Maitland raised the concept of a training mine
as a justificaticn for the direct allocation. Mr Macdeonald
was immediately receptive and supportive of the proposal.

The following Monday, 22 January 2007, Mr Maitland
sent Mr Hewson and Ms Tan a briefing note conveying

the training mine proposal in more, but still brief, detail.
According to the briefing note, the training mine was
intended to meet a skills shortage and so constitute a public
good. Doyles Creek was identified as ideal for the proposed
training mine.

On 30 January 2007, Mr Coutts asked Mr Maitland for
more detail. In response, Mr Maitland sent Mr Coutts
ancther short surnmary but with ne significant additional
details.

and the aroundheonk &
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Dunng February 2007, Mr Coutts gave the ministerial
office advice in several stages. On | February 2007, he
passed on to Ms Tan a short summary of the DPI's view of
the training mine proposal, which recited the cutcome of

a study in 2000, when the former Mines Safety Council
had considered and rejected a proposal for a training mine
after a feasibility study. On that cccasion, the Mines Safety
Council, with the support of the CFMEU, decided that

an underground training facility would not be pursued,

in favour of the use of simulator training facilities. In a
subsequent email to Ms Tan, Mr Coutts referred to the
training mine idea as “a bit old hat” in light of the new
simulator technology. From the commencement of his
involvement with it, Mr Coutts was openly opposed to the
training mine proposal.

Mr Coutts' opinion coincided with the view of Barry
Buffier, then director-general of the DPI. Barry Buffier said
that he discussed the proposal with Mr Coutts and formed
the impression at the time that the training mine was “not
much more than a thought bubble from John Maitland”.

On 15 February 2007, Mr Maitiand signed a formal letter
of application addressed to Mr Macdeonald seeking the
direct allocation of ELA 1. The letter asserted that, if
granted the EL, ResCo would build a training mine on the
tenement.

At about the same time, the board of ResCo identified
the desirability of pursuing a direct allocation and avoiding,
if possible, the tenement being put out to an open tender
or an EC| process. They recognised that a competitive
process might result in large sums being offered by major
players — and ResCo could not hope to compete in such

a process. Thus. the board of ResCo acknowledged the
likelihood that, were the Doyles Creek tenement to be
put out to competitive tender, 1T was likely to attract
considerable interest from larger mining companies.

At Ms Tan's specific request, Mr Coutts prepared a formal
briefing note, which was provided to the ministerial office
on 22 February 2007, The recommendation was to refer
the ResCo proposal to the Mines Safety Advisory Council
{MSAC), the successor to the body that had considered

a training mine in 2000. The briefng clearly conveyed the
DPI's view that the ResCo propesal did not justify a direct
allocation and that the coal resource in question was the
subject of interest from other parties.

During the public inquiry, questions asked on behalf of

Mr Macdonald sought to throw doubt on whether he

had read the briefing note. Initially, the positive case was
put that Mr Macdonald had no recollection of reading it.
This is an example of a positive case that was inconsistent
with Mr Macdenald's own evidence. The Commission is
satisfied that Mr Macdonald read the briefing note. Ms Tan
said that, consistent with her normal practice, she would
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have prowided it to Mr Macdonald. He agreed that it was
likely that he read it. Mr Macdonald did not dispute that
the briefing note alerted him to the fact that the DPI was
against the proposal Lo allocate the EL to ResCo directly,
and that the Doyles Creek site had the potential to attract
a number of interested parties to any tender process. This
knowledge on the part of Mr Macdonald is an important
factor when assessing his conduct in ignoring the advice
of the DPIl and in allocating the Doyles Creek tenement
directly to DCM.

Significantly, the briefing note provided that there would
be major policy difficulties, potential probity issues and
environmental sensitivities involved in considering a
proposed direct resource allocation for this purpose.

The phrase “probity issues” was very strong language to
include in the briefing note. Mr Mullard had never used
that phrase before or since or been so bluntin a briefing
note, but, as he testified, he wanted to provide clear advice
about what he and the DPI thought was an extremely risky
undertaking in respect of a direct allocation. Because the
use of the phrase was so strong and unusual ke thought

he should discuss his intention te insert it in the briefing
note with certain of his colleagues, He proceeded to talk
to Mr Coutts and Patricia Madden. Ms Madden advised
Mr Mullard that to use the phrase might have career
consequences for him. Despite that advice, he felt so
strongly about the matter he thought it was important to
take a strong view that made it very clear that the proposal
was not supported.

Ms Madden had never seen any other briefing note
prepared by Mullard include such language. Ms Tan had
never seen probity concerns raised in a briefing note before
or since. Barry Buffier agreed that the reference to a
probity issue was a significant warmning to put in a briefing
note to the minister.

Counsel Assisting submitted the foliowing about the
reference to probity issues:

This was a clear red flag to the Minister Despite the
plain clority of the language as a warning sign as to the
inappropriateness of the direct allocation, Macdonaid
gave evidence that he did not understand what it meant
and did not jollow up on it ... The suggestion thot he did
not understand what the reference to "probity issues”
meant should not be believed.

The Commission accepts these submissions.

Mr Macdonald rejected the DPI's recommendation to
refer the proposal to the MSAC for its consideration

and advice. Mr Macdonald also ignored other highly
appropriate sources of advice about the proposal. including
the Minerals Ministenal Advisory Council (MMAC). The
MMAC, like the MSAC, was a tnpartite body made up

of representatives from the minerals industry, the Mining
Division of the CFMELU, and senior officers from the DRI
who had expertise in the minerals portfolic. These bodies
were well qualified to give Mr Macdonald advice on the
desirability of DCM's proposal.

Mr Macdonald had good reason to refer the training

mine proposal to the MMAC. In 2005, the MMAC had
identified “training and skills” within the minerals industry
as one of the key issues for its consideration. In 2006, the
MMAC formed a subcommittee, which consulted with the
NSW Department of Education and Training (DET) as part
of its inquiry into the level and diversity of training programs
within the industry Mr Macdonald did not dispute that,

in February 2007, he was aware of the work done by the
MMAC in this area.

Mr Macdonald alse demonstrated a willingness to refer
matters related to industry training to the MMAC for

its consideration prior to receipt of ResCo's application
for an EL. In June 2006, Margaret MacDonald-Hill,
executive officer of the Assaciation of Mining Related
Councils, wrote to Mr Macdonald advising him of a
potential link betvween mine planning approvals and
training initiatives. On 8 December 20006, Mr Macdonald
advised Ms MacDonald-Hill that the MMAC had been
closely examining the issue of training and skills and

was participating in a task force with the DET 1o define
what mining-related skills shortages existed in NSW. Mr
Macdonald also said that he had referred Ms MacDonald-
Hil's letter to the MMAC for its consideration.

Notwithstanding these matters, Mr Macdonald told

the Commission that he did not refer the training mine
proposal to the MSAC or the MMAC because he
believed that the issue would divide council members
and cause controversy, which he wished to avoid. Mr
Macdonald explained that council members who were
representatives of larger mining interests were against
the concept of a training mine, whereas council members
from the union supported the proposal.

Mr Macdonald's evidence about this issue is uncenvincing,
What was the point of estabiishing advisory councils with
representatives from different interests if that would mean
that Mr Macdonald would be loathe to consult them and
to obtain their advice? Mr Macdonald's failure to obtain
advice from these councils is made even more surprising in
the light of his agreement that he had high regard for the
people appointed to them and that he relied on the advice
of the councils from time to time.

Mr Macdonald told the Commission that he believed that
he had other sources of information available to him about
the proposal. He was unable, however, to identify who

he may have spolen to about the proposal other than Dr
Nicole Williams, the CEQ of the NSW Minerals Council, a
peak body representing the interests of the mining industry
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in NSW. As discussed later in this report, the Commission
is satisfied that Mr Macdonald approached Dr Williams

in mid-2008, not for the purpose of obtaining Information
about the merits of the proposal but for the purpose of
persuading Dr Williams and the NSW Minerals Council to
support the idza publically. Dr Williams declined to provide
her support.

Counsel Assisting submitted that Mr Macdonald did

not want to hear what the MMAC or MSAC thought
about the proposal because he did not want to risk
exposing the proposal to external scrutiny enly to receive
further negative feedback. The Commission accepts this
submission. In the Commission's view, Mr Macdonald did
not want to obtain objective technical advice about the
merits of the proposal because he realised that, in doing sc,
he might create further opposition to the direct allocation
of the EL to ResCo. Opposition from the bodies concerned
would make a direct allocation more difficult. He did not
want this to happen.

Those working with Mr Macdonald thought that he was
strongly supportive of the ResCo propesal from the outset.
Nevertheless, for some months, at least, there was no
further consideration of the proposal. Mr Macdonald did
not respond to the application of |5 February 2007 or to
the DPI briefing note. This lack of interest and activity
on the part of Mr Macdonald does not sit well with his
evidence that he decided against a competitive tender
because the process involved would take too long for him
to gain political capital from the training mine for the 2011
election.

The DPI records continued to show Mr Maitland’s
application for the Doyles Creek area as carrying the
notation “Ministenal”, a reference to the fact that, from
the DPI's position, the matter was being dealt with by the
minister, and was attended by some uncertainty.

On & March 2007, Ms Tan and Mr Hewson met with Mr
Maitland and discussed the DPI's position. Based on that
meeting, Mr Maitland was able to report to the ResCo
board the DPI's position and the challenges to be overcome
to get approval for a direct allocation.

in May 2007, ResCo changed its name to DCM, and
Rosa changed its name to ResCo. Vanous reasons were
advanced for the changes of name. Whatever the principal
maotivation, it indicated a continuing intention to pursue a
direct allocation of the Doyles Creek tenement, and some
degree of optimism as to that process, notwithstanding
that, by May 2007, the propenents were aware that the
DPI's advice had been entirely negative. That impression
is reinforced by the terms of the board papers and minutes
from a meeting of the directors on 3 April 20G7. At that
meeting, it was decided that a direct allocation would be

pursued nobwithstanding the DPI's position that there
should be a competitive tender process for the tenement.

In the period from May to August 2007, Mr Maitland
sought to develop relationships with potential alliance
partners. He initiated contact with pecple from the
University of Newcastle, Coal Services, and the CFMEU
to garner support for the Doyles Creel proposal. As will
be seen, those contacts and their support became an
important plank of the proposal.

In late July 2007, Mr Macdonald had lunch with Ms Tan,
Mr Ransley and Mr Maitland at the Prime Restaurant

in Sydney. Mr Ransley paid. All agreed that there were
limited details of the training proposal at that stage, and
that the lunch did not turn to the detail of the proposal. Mr
Macdonald described the notion of a training mine at that
stage as being "very unformed”. That was clearly accurate,
as Mr Maitland conceded. At the time of the lunch, there
had as yet been no decision by the proponents about any of
the specifics of the proposal, such as numbers of trainees,
COSL Or courses.

A key matter discussed at the Prime Restaurant lunch
was the procurement of letters that would serve as an
indication of a need for additional training facilities in the
Hunter Valley. Mr Macdonald indicated that he wanted
those letters and, after the meeting, had his staff follow
up Mr Maitland in relation to them. Following the Prime
Restaurant lunch. Mr Maitland sought and cbtained
letters of support from the University of Newcastle, the
Hunter Valley Training Company (HVTC), the Westpac
Rescue Helicopter Service (WRHS, also referred to as
the Hunter Regional SLSA Helicopter Rescue Service)
and the CEFMEL's Peter Murray.

Mr Maitland's negotiations with the WRHS are, to a
substantial degree, typical of his negotiations concerning
the cbtaining of the letters. Mr Maitland first approached
the WRHS in about August 2007. Mr Maitland asked
Richard Jones and Chff Marsh of the WRHS for a letter

to the minister that would address the need for a training
facility in the Hunter Valley, but that would not mention
the training mine or DCM. Mr Jones said that Mir Maitland
“would have come up with the guts of the letter” to be
sent by the WRHS. The letter refers to “a number of new
training initiatives which we hope to make public in the
near future”. Mr Jones could not explain why the letter did
not mention the trajning mine. He accepted that this was
strange and, ultimately, agreed that the omission was part
of a “strategy” outlined to him by Mr Maitland.

The HVTC produced the draft of a letter to Mr
Macdonald dated 12 September 2007. Again, the letter
makes no reference to the training mine but refers to a
skills shortage affecting the minerals industry, and advises
that the HVTC is "looking at exciting new initiatives”
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to improve training in the industry. Kay Sharp, HVTC's
executive director, said the letter was drafted to support
the concept of a training mine.

Mr Maitland asked Dr Andrew Johnson, on behalf of the
University of Newcastie, to draft a letter in support of

the proposal. Cn 21 September 2007, Dr Johnson sent a
draft letter Mr Maitland. The letter stated that there was
a serious skills shortage in the full range of engineering
disciplines and, in particular, those serving the mining
industry and "more general training opportunities are also
required at levels outside tertiary training, especially in safe
mining practices and other crucial occupational health and
safety areas”. Dr Johnson told the Commission that the
reference to the need for training outside the tertiary sector
did not "seem to fit in with the University of Newcastle's
business™. He agreed that it was possible that Mr Maitland
had requested that the sentence be included in the letter.

Mr Maitland also obtained a letter from Peter Murray,
general secretary of the CFMEU's Mining and Energy
Division. The letter was obtained in unusual circumstances.
At a meeting on 16 July 2007 between Mr Maitland, Mr
Maher and athers, Mr Maher indicated to Mr Maitland
that the Central Committee of the CFMEU would not
publically support ResCo's proposal. Mr Maher was against
any such statement of support and his opposition was
based, in part, on his concerns about the appearance of
impropnety.

On 8 August 2007, however, Peter Murray wrote a letter
to Mr Macdonald in his capacity as general secretary.

The letter stated that there was an “ever-increasing
number of poorly skiled™ workers in the mining industry,
and suggested that the industry needed to develop an
appropriate strategy to improve skills and safety. Again,
the letter made no reference to the training mine proposal.
Peter Murray accepted that he wrote the letter without
telling Mr Maher or anyone else within the CFMEU that
he was doing s0. He denied that he wrote the letter at

the request of Mr Maitland. Counsel Assisting submitted,
however, that the letter was written at Mr Maitland's
request. The Commission accepts this submission. The
letter is dated soon after the Prime Restaurant lunch, and
a copy of the letter, and the onginal of Mr Macdonald's
response, was placed in the file of Mr Stevenson,

DCM's lawyer. No copy of Mr Macdonald's response

was produced by the CFMEU In addition, Mr Maitland
testified that the letter was intended to validate the position
that training was required in the industry,

As noted above, Mr Jones agreed that the omission of
any mention of a training mine in the letter he drafted on
behalf of the WRHS was a “strategy”. The strategy was
apparently to create an impression that disinterested non-
government organisations (NGOs) perceived there to be
a need that would, in due course, be met by the training

mine. The strategy appears to have been based on the
notion that, to have mentioned the training mine expressly
at that stage would have been too cbvious, and might
have ted the DPi or the public to believe that the letters in
support were merely a ploy to justify the direct allocation.

A number of submissions were made that there was

no strategy, as mentioned by Mr Jones. Mr Maitland,
however, admitted that, for the purpose of meeting a
specific request by Mr Macdonald, he drafied letters of
support. Mr Jones had reported to his board that, “the
strategy is that all NGC's fsic] will provide similar letters
and when the Minister receives an application for a new
mine with a specific purpose he will already have letters
which support the concept”.

[t was put to Mr Maitland that this statement in Mr
Jones’ report refected his descnption to Mr Jones of what
“the strategy was". Mr Maitland replied, “| think that’s a
pretty fair assessment”. Mr Maitland went on to say that
the strategy was "to demonstrate that there was a skills
shortage and that they [the NGOs] would benefit from
some sort of commitment o skills™. It was then to put to
Mr Maitland that the strategy was that the letters would
set out the training need of each one of the NGOs and say
nothing about the mine, but would create a background
that would make it easier for the minister to progress the
application for a direct allocation. That is because the
minister would already have all of the letters establishing
the need. Mr Maitland agreed that this was the strategy.
There is also a corroborative reference to this in notes
made by Peter Demura of PwC, and there is the fact that,
once the letters were obtained, they were brought to a
meeting with the minister’s staff.

Mr Macdonald appeared, also, to be personally engaged
in the “Prime strategy”. A few days after the Prime
Restaurant lunch, Ms Tan sent Graham Hawkes of the
DP! a request for a briefing note addressing “the status
of training/skills in the mining industries in NSW",
Significantly, the request did not mention Mr Maitland,
Dovles Creek or the training mine concept. Ms Tan's
evidence was that the minister would have sought the
brieAng, and that the minister's request was connected to
the meeting with Mr Maitland at the Prime Restaurant.

In response, on 13 August 2007, the DPI provided Mr
Macdonald with a briefing note about the subject that
canvassed, in general terms, the work done by the DET
and the MMAC in addressing the issue of skills shortages
and identifying training priorities. Mr Macdonald,

however, made no enguiries with the DET to gain further
information about the training pricrities. Mr Macdonald
was asked to explain why and gave the following evidence:

But you never foflowed up with the Department of
Education and Training to find out what those training
priorities were, did you?-—-No, | didnt.
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Wy not?—Well, i, [ was considering the issue within
the ambit of of of whether the, the industry supported it
and whether the proponents were able to get the support.

Yes. So it’s really consistent with the general approach
you had which was considering it on your own, having
the occasional discussion with Mr Maitland but refusing
to contemplate any outside input fnto your thinking
process 7---Thats not right.

Well, why didnt you- - -?---There was lots of outside
input.

You ve gone to the effort of getting a briefing nate

from your Department which tells you that there'’s a
Government organ considering precisely the question that
Mr Maitland's brought to you, specific training proposals
in the mining industry in 2007 and 2008, Now, why
didnt you follow that up?—/, [ had another pathway and
as you know, | had another pathway.

The other “pathway” must have been the letters Mr
Maitland procured after the Prime Restaurant lunch. These
letters helped to pave the way for the training mine without
mentioning the DCM proposal. Mr Macdonald denied
instructing Mr Maitland to obtain letters that made no
menition of a training mine. It is difficult to accept, however,
that Mr Maitland would have behaved in the way he did
without first discussing it with Mr Macdonald. After all,
Mr Macdonald, himself, engaged in a like exercise when he
sought DPI advice about the state of training and skills in
the mining industry without referring to the fact that the
advice related to the training mine proposal,

On 26 September 2007, Mr Maitland met with the
minister’s staff The purpose of the meeting was to discuss
the letters from the University of Newcastle, HVTC and
WRHS, which had, by then, been sent. That meeting
probably occurred under Mr Macdonald's imprimatur.

On 30 October 2007, Mr Maitland met with Ms Tan and
Mr Coutts. There is no direct record or recollection of
that meeting, but notes taken of subsequent meetings by
Mr Stevenson and Mr Demura indicate that Mr Coutts
continued to express “scepticism” about the training
mine idea and that the need for a formal business plan {or
feasibility study or submission) onginated at that meeting.

On 5 November 2007, Mr Maitland attended a meeting
with Mr Macdonald at his ministerial offices in Sydney.
Also present were Dr Johnson and Ms Tan. Mr Maitland's
attendance at the meeting requires some comment. By
mid-2007, Mr Macdonald was keen to establish a chair of
geology at the University of Newcastle and for Professor
lan Plimer to be involved in that initiative. In October
2007, arrangements were made for a meeting to be held
to discuss the proposal. At Mr Macdonald's request, Mr

Maitland was invited to the meeting and Mr Maitland was
asked to invite Dr Johnson and senior academics from the
University of Newcastle to the meeting.

Mr Macdonald said the purpose of the meeting was to
look at the idea of carbon sequestration and of enhancing
“geological work” in the Hunter and in NSW. He said that
he invited Mr Maitland to the meeting so that he could
contribute to those discussions. The Commission does not
accept this evidence.

Dr Johnson recorded the matters discussed at the meeting
in an email he wrote on &6 November 2007 1t is apparent
from that email that the focus of the meeting was the
problem of skills shortages in the university discipline of
geoscience and the means by which a chair of geology
could be established and funded at the University of
Newcastle to alleviate those shortages. Dr Johnson noted
that Mr Macdonald indicated a willingness to suppert the
proposal at the meeting and expected that 25% of the
funding for the chair should come from industry. The issue
of carbon sequestration is not referred to in Dr Johnson's
record of the meeting.

During his evidence Mr Maitland resisted the notion that
Mr Macdoneld invited him to the meeting on the basis that,
once DCM obtained the EL, it could contribute to the cost
of establishing a chair in mining geology at the university.
Mr Maitland suggested that he was invited to the meeting
to help convince the university to accept Professor Plimer
and to galvanise support for the university within the
mining industry. But, later in his evidence, Mr Maitland was
taken to notes of a meeting conducted on 21 November
2007 involving the principals of DCM. Mr Maitland was
recorded as saying that the "Minister wants assistance

to establish a Chair of Mining at Newcastle University”.

In the course of interpreting the note, Mr Maitland told

the Commission that Mr Macdonald wanted DCM to
provide inancial assistance to the university and that such
assistance could be given cnly if an EL was granted in
DCM's favour.

The Commission is satished that Mr Macdonald invited
Mr Maitland in order to position DCM so that it could
offer funds to the university to support the establishment
of the charr of geology at an appropriate time. No one else
from the industry was invited who may have been able to
offer funding to the university. It is also important to note
that such an arrangement presupposed the grant of the EL
to DCM. Mr Maitland accepted that DCM could offer
Anmancial support to the university only in circumstances
where it was granted the EL in respect of Doyles Creek.

The Commission accepts the submission of Counsel
Assisting that this was an act of favouritism on the part of
Mr Macdonald rowards Mr Maitland, providing him with
an opportunity to further advance the notion that there
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was a public beneft associated with a direct allocation of
the EL to DCM.

In the course of the meeting, Professor Plimer said the
training mine proposal was “absolute madness”. Mr
Macdonald was present when this was said.

On 5 November 2007, the three directors of DCM and
Mr Martin met with Mr Stevenson. This meeting included
a report by Mr Maitland about his recent dealings with

Mr Coutts on 30 Octeber 2007, At the meeting it was
decided to prepare the Submission. The Submission was
referred toin Mr Stevenson’s file notes as a “feasibility
study - bankable”. Both Mr Poole and Mr Ransley denied
that those words were used at the meeting {just as they
denied the use of the words "bankable document™ at the
meeting on 2| November 2007, dealt with in the next
chapter). Mr Stevenson, however, recorded that phrase as
having been used at the meeting, and the Commission finds
that the need for a feasibility study that was “bankable” was
indeed discussed at the meeting. Various persons associated
with DCM were assigned roles in connection with the
preparation of the Submission.

Following that meeting, there must have been some
discussion with mine manager, L awrie Ireland, who, in
late 2007, began working for EMC, which was later
acquired by ResCo. Shortly after 5 November 2007, Mr
Ireland prepared a plan for longwall mining at the Doyles
Creek site. Mr Ireland’s mine plan provided a means to
approximate the amount of coal that could be rermoved
from the site, assuming the readily-available presence of
coal. This is the amount of coal that actually comes out
of the mine gate and is known as the run of mine (ROM)
coal. Annual coal production figures can be derived from
these calculations.

This information was intended for Mr Chester, who

was responsible for forecasting the costs associated with
establishing and operating the commercial mine and
training facilities, the income that could be derived from
coal production, and the project finance requirements. In
preparing the mine plan, Mr Ireland estimated the number
of longwalls that would fit into the proposed mine site, the
average length of those walls throughout the site, and the
height of the seam that was to be mined at each longwall.

On 9 Novernber 2007, Mr ireland sent Mr Ransley and
Mr Martin a spreadsheet showing some preliminary ROM
caleulations based on 50 longwalls. Those figures showed
a ROM of between 150 and 174 million tonnes over the life
of the mine.

Mr Ransley forwarded the figures to Mr Poole. Mr Ireland
said that his estimate of between 150 and 174 million
tonnes related to one seam only and took into account

an area of land cutside the propased EL boundaries. Mr
Marun corroborated Mr Ireland's evidence in relation to the

latter point. The Commission, however, does not accept
either witness on this point. Mr Ireland separately identified
on his spreadsheet the additicnal coal that was situated
outside the lease boundary. The 50 longwalls that make
up the ROM estimate are those within the lease boundary.
And, as the proposal to explore Doyles Creek focused on
the Whybrow and Redbank Creek searms, it is unlikely
that Mr Ireland would have restricted his calculations to
one seam only. In the Commission’s view, Mr Ireland’s
calculations were based on the Whybrow and Redbank
Creek seams.
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Chapter 11: The Submission and the training
mine “spin”

In March 2008, DCM made its second application Lo the
DFI for a direct allecation of the Doyies Creek tenement.
That application was supported by the Submission, a
document on which various persons, on behalf of DCM,
had worked.

Mr Chester was largely responsible for the writing of the
Submission. He was retained by DCM to prepare the
document. He understood that it was intended to advance
the traning facility {(and, the Comrmussion finds, on the basis
that it would justify a direct allocation of the £L —although
Mr Chester claimed not to be aware that a direct allocation
was intended). Initially, he retained PwC to prepare the
Submission. In early January 2008, he took over direct
responsibility for putting it together

Mr Chester collected information from DCM — principally
from Mr Ireland as to anything connected with the mining
operation, and Mr Martin for the training elements — and
from this information prepared drafts which, throughout
the process, he circulated amongst the directors of DCM
and to Mir Martin, Mr [reland and Mr Stevenson.

A second meeting reflected in Mr Stevensen's notes
occurred on 21 Novernber 2007 [tis commeon ground

that Mr Ransley, Mr Poole, Mr Maitland, Mr Martin, Mr
Ireland and Mr Stevenson attended the meeting. Thereisa
question whether Mr Chester was present. Mr Stevenson's
notes record that Mr Chester was present. Mr Chester did
not recall attending the meeting. While it is possible that Mr
Chester may have participated in the meeting by telephone,
Mr Stevenson said that he would normally make some
notation to that effect and, in the absence of any note to
the contrary, he agreed that it was likely that Mr Chester
was present. 1 he Commission so finds.

Both Mr Ransley and Mr Maitland addressed the meeting.
According to Mr Stevenson's notes, Mr Ransley reported
that DCM intended to prepare a Submission including
aming plan, that Mr Chester would "pull it together”

and “structure inance”, that DCM wanted to avold a
compelitive tender, and that it would be a “prefeasibility
study with spin for training mine”. Mr Stevenson placed the
words “prefeasibility” and “spin” in inverted commas in his
notes. The Commission is satisfied that he did so in order
to signify that Mr Ransley had used those words during the
meeting. Mr Ransley denied that this was so. But he had
rio actual recollection of the meeting and the next entry

in Mr Stevenson's note records Mr Ransley saying that
“we sell as a benefit to state”. The Commission accepts
the submission of Counsel Assisting that the idea of selling
a berneft conveys a sense consistent with the use of the
word “spin”. Mr Stevenson was an experienced solicitor
who was well practised at note-taking. The Commission is
satished that Mr Ransley used the word “spin” to describe
the use that could be made in the Submission of the
training mine idea to secure the EL.

Mr Maitland was next to address the meeting. Mr
Stevenson's notes attribute the following statement to
him: “Tonnage — 60M 77 [but we think [40M]". Then,
underneath these words, symbols and square brackets,
appears the well-known symbal for “therefore”. Next to
the “therefore” symbol, the following is set out: "model
on 60 M”,

The Commission accepts Counsel Assisting's submission
that this part of Mr Stevenson's notes should be construed
as meaning that Mr Maitland said words to the effect that
“we think that there is [40 million tonnes mineable coal

in the tenerment, but we are going to model on 60 million
tonnes” . Mr Maitland agreed that he made reference to 60
million tonnes at the meeting but said that it reflected his
view that arourd half of Mr Palese’s estimate of 125 million
tonnes in situ mineable coal could be recovered from any
proposed mine at Doyles Creek using the method of coal
extraction known as berd and pillar. Flis explanation for
using the higure of 60 million tonnes 1s not accepted. Mr
Poole told the Commission that he had not heard of Mr
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Maitland's expianation before the public inquiry, and Mr
Ransiey said that he did not understand that the figure of
60 million tonnes was Mr Maitland's idea.

The Cornmission is satisfied that the hgure of 60 million
tonnes was based on the estimate of 62 million tonnes
contained in the DPI's 22 February 2007 briefing note,
which was shown to Mr Maitland by Mr Macdenald's
ministerial staff in March 2007. This figure had been
errcneously arrived at by the DPlin reliance on incorrect
data. In 2007 and 2008, Mr Maitland used the DPl's
figure of 62 million tonnes rather than the estimate of
125 million tennes used by Dr Palese during presentations
he conducted about the training mine propesal. Mr
Maitland'’s presentation to Mr Maher and other senior
officials of the CFMEU on 14 July 2007 was cne

such occasion when Mr Maitland told the meeting

that there was an estimated coal reserve of 60 million
tonnes at Doyles Creek. In the Commission’s view, Mr
Maitland downplayed the size of the coal resource on
occasions such as these so as not to jeopardise support
for the proposal. He did not wish it to be known that
the estimated size of the resource had the potential to
generate large profits for DCM and its sharehelders.

Mr Maitland initially said that he could not explain the
figure of 140 million tonnes appearing in Mr Stevenson’s
notes. The Commission notes, however, that the figure
had gained currency among the principals of DCM not iong
after the meeting on 21 November 2007, In March 2008,
Mr Paole used the figure of 140 million tonnes to describe
the size of the coal resource at Doyles Creek in the course
of applying to Mr Baxter for finance to purchase land at
Doyles Creek on behalf of DCM. During his evidence, Mr
Maitland's attention was drawn to the fact that, in 2008,
he included the Agure of 140 million tonnes in submissions
to Chinese investors in the hope of securing finance for
the venture. Mr Maitland, thereafter, agreed that he may
have said at the meeung on 21 November 2007 that DCM

should model on 60 million tonnes notwithstanding that
the principals of DCM had discussed a figure of 140 million
tonnes. In the Commission’s view, Mr Stevenson's note is
difficult to explain in any other way. On or shertly before
12 December 2007, Mr Ireland prepared a new mine plan
based on the Whybrow seam only and containing 28
longwalls. On the basis of this plan, Mr Ireland arrived

at a ROM coal estimate of 64.9 million torines. The
Commission is satisfied that, as submitted by Counsel
Assisting, Mr Ireland took heed of the statement of Mr
Maitland's at the meeting on 2| November 2007 and
produced a mine plan and ROM figures in accordance with
Mr Maitland's desire to “maodel on 607

Around the time that Mr Ireland developed his new mine
plan with a revised estimate of 66.9 million tonnes, Mr
Chester instructed Mr Dermura to prepare an initial draft of
the Submission. On 19 December 2007, an arrangement
was made for PwC advisors to be briefed on the project.
Mr Demura and Ruth Ahchow from Pw(C attended this
meeting. Also present were Mr Maitland, Mr Ransley, Mr
Ireland, Brian McCowan, Mr Stevenson and two persens
from the HVTC. Both Mr Stevenson and Mr Demura
took notes. The purpose of the meeting was to inform Mr
Cemura and Ms Ahchow, who had been retained to assist
in the drafting of the Submission, of the intent and purpose
of the Submission.

Two aspects of the meeting are significant. First, it

would have become apparent to anyene present that the
modeiling done by Mr Ireland was for one seam only. Mr
[reland was present at the meeting, and his new mine plan,
madelled on the Whybrow seam only, showing a lifetime
ROM of 68 million tonnes, was discussed (this is recorded
in Mr Stevenson's notes). It is likely that Mr Ireland was
involved in that part of the discussion. There is no mention
in either Mr Stevenson's or Mr Demura’s notes of any
tonnage connected with the Redbank Creek seam (which
Mr Ireland had not modelled).
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Secondly, there were a number of references made
during this meeting that tend to support the notion that
the Submission was intended to be “spin”; that is, to
create an impression rather than constitute a substantive
and genuine proposal. So, for example, Mr Demura’s
notes of the meeting record the following comments:
“need to demenstrate benefits and not a goldmine for
entrepreneurs”, and “shouldn’t be seen as a pnvilege [for]
entrepreneurs”, and, under “minister’s risk”, the words,
“need for a compelling argument”.

This collection of phrases, combined with Mr
Stevenson's recording of the word “spin” to describe the
same document, permit of only one conclusion; namely,
that it was recognised by all of those present at those
meetings that the intent was that the document should
create an impressicn, namely, that the direct allocation of
the EL would be in the public interest. The focus was on
the impression, rather than the substance of that part of
the proposal.

That the need to exaggerate the benefit to the public,

and to create political cover for Mr Macdenald, were
signihcant factors to the DCM proponents is apparent
from the note, which records under the heading, "minister’s
risk”, the words, "need for a compelling argument”. The
Commission finds that “minister’s risk” means, according to
the plain meaning of the phrase, “the risk to the minister”.
A “compeling argument” was needed to reduce that risk so
that Mr Macdonald would be comfortable about directly
allocating the Doyles Creek tenement to DCM.

The relevant intent was to create an illusion that the
proposal was principally for a training mine, and not a large
cemmercial mine. The illusion would be designed to:

+  exaggerate the public beneht that would arise by
the direct allotment of the tenerment to DCM

+  remove any public perception that the direct
allocation would result in “a goldmine for
entrepreneurs’; indeed what was required was
a proposal that would not be seen as “a privilege
[for] entrepreneurs”, which, in truth, would be the
consequence of the proposed direct allocation

+  persuade the DP! to support the direct allocation
{Mr Macdonald, it seems, was from the beginning
an enthusiastic supporter of the proposal. and
there was no need to create an illusion for him}

- provide political cover for Mr Macdonald to
enable him to answer any criticism that might
result from a direct allocation of the Doyles Creek
EL to DCM, a company with which his friend
and political ally, Mr Maitland, was known to be
connected.

Much less attention was given by the proponents to
ensuring that the proposed training facility would actually
perform any significant public benefit. Itis a telling feature
of the process that those who expressed most enthusiasm
for the traiming facility — that is to say, Mr Maitland and
Mr Ransley — played no role whatsoever in its design

or conception. Very little was said to Mr Demura in
December 2007 about the detail of the proposed mine
and his first drafts contained no training detail at all. In
due course, Mr Chester took over the production of the
Submission document, and he realised that a detailed
training plan was required.

The training program was designed entirely by Mr
Martin. He consulted with seme of the people who
reported to him at EMC, but there was no input from
Mr Ransley, Mr Maitland or any of the others associated
with DCM. Mr Martin was asked to provide details for
the training program by Mr Chester — it is not even clear
that Mr Ransley or Mr Maitland turned their minds to
who was going to put the training program together. Mr
Martin did not speak to Mr Ransley, Mr Maitland or Mr
Poole about it. He considered what was feasible with a
single shift on a single training panel. He made his own
assumptions about the equipment that would be required,
the units of training that were neaded, and the numbers
of trainers that might be employed to do training. But

he was not asked to deal with or discuss those matters
with anyone else, and thase matters did not form any
part of the Submissicn. No one asked Mr Martin how
large the training mine should be, ever what peried it
should operate, what equipment or how many trainers
the training facility would require, what provision should
be made for maintenance or other costs, or, indeed, how
many trainees it would qualify annually and what standing
the qualification would be designed to achieve.

The Commission refers below to Mr Martin's evidence
that, through the proposed training mine, 25 miners would
achieve qualification each year, and the fact that this was
the number of newty-qualified mirers that would have been
absorbed into the ResCo underground business. The effect
of what he designed was a very small training program,
well-suited to meeting, solely, the needs of ResCo.

Mr Martin also intended that the training mine would

train apprentices on the basis that an intended 8

trainees would start each year He was unaware of the
intended involvement of HVTC, and did net anticipate

its involvernent. The training of fitters was something he
had some experience with, but he had not previously been
involved with training electricians and had no detailed
understanding how that would be dene. He planned for five
deputies and two under-managers to undertake multi-year
courses, but it was clear from his evidence that no careful
planning went into those proposed nurmbers, He said only
that they "sounded about the right number”.

ICAC REPORT Th MR ch




Once Mr Martin provided the numbers to Mr Chester, figure of $2 .4 milion was arrived at. It seems to have been
no one ever asked him abeout them again. The numbers a number inserted by Mr Chester to reflect a notional cost
he previded became the numbers put in the conceptual of a notional training mine. No thought or consideration
mine plan, which was attached to, and formed part of, the went into caleulating how the matching revenue of $2.4
Submission. milion would be raised.

Even after Mr Martin's input, not all of the matters
identified by Mr Chester as necessary for a proper training
program had been addressed. Thus, for example, there was
no specification of the skills or certifications that would be
taught nor were the courses identified, which Mr Chester
agreed was a fundamental aspect of a genuine training
proposal,

Drafts of the Submission were circulated in mid-January
2008, and again in early and mid-February 2008, The
principals and Mr Stevenson all reviewed the drafts and
provided comments. A draft Submission was circulated by
Mr Chester on 20 February 2008. Mr Poole responded
with some miner comments. Mr Ransley's response
included the following:

the financials need to establish that the Mine shows a
salid financial return without huge profits.

This suggestion is consistent with Mr Demura’s note of 19
December 2007 that the Submission should not reflect “a
goldmine for entrepreneurs”.

Mr Chester accepted that the instruction was to lock

at the inputs into the financial Aigures and work out if

a particular result could be achieved. He was willing

to do this “as long as it was realistic”. [n subsequent
emails, Mr Chester asked the principals to "review the
Anancial cutcomes to ensure they are appropriate as we
will need to fine tune if not™. He was responding tc the
requirement Mr Ransley had expressed; namely, to ensure
that a particuiar outcome was achieved. This aspect of
Mr Ransley’s contribution is entirely consistent with, and
corroborative of, the evidence that he was describing the
document as “spin”.

In response to the same draft of the Submission, Mr
Stevenson told Mr Chester that a letter of financial support
would be required. Mr Chester responded by preparing
aletter to come from Opes Prime. Mr Focle received a
draft of this letter and, on 25 February 2008, sent an email
of his own. In that email he noted that, “it is all about the
assurnptions on $/t and AUD at revenue line ... my only
comment would be that we rieed to be able tc demonstrate
that our costs reflect the fact we are running a training
mine, whether in the shape of full funding from participants
or a reduced profit or both”.

In respense to that email, the Anancials were amended to
show the training mine as cost-neutral — it was to have
revenue and cost of $2.4 million per annum, an arbitrary
and problematic figure. There was no evidence of how the
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Chapter 12: The true purpose of the training

mine concept

During the public inguiry, although there was constant
discussion about issues concerning a “training mine” and a
“commercial mine” on the DCM tenement, it is important
1o appreciate that, to the knowledge of all concerned, there
would always be only one mine. That single mine would

be capable of being exploited solely as a training mine, or
solely as a commercial mine, or partly as a training mine and
partly as a cormnmercial mine.

Until the end of Mr Ransley's evidence, it appeared to be
commeon ground that part of the mine (a very large part)
would be used for commercial mining and part of the mine
(a very small part) would be used as a training mine. On
this basis, profits from coal mined commereially would

be used to pay for the training mine; the balance of the
profits (unless reinvested in the mine) would be for the
benefit of shareholders. In a series of exchanges towards
the end of his testimony, however, Mr Ransley testified
that he intended the mine to be a training mine, alone. That
evidence, for the reasons set out below (when the evidence
in question is discussed more fully), is rejected.

A conceptual mine plan was attached to the Submission,
The conceptual mine plan was a drawing by Mr Martn
showing the proposed training pane! and the longwalls. A
note on the conceptual mine plan indicated an intention
on the part of DCM to mine 150,000 tonnes of coal from
the training panei. The Submission itsell gave details of
the training mine that DCM was intending to construct
and operate. Thus, the Submission {coupled with the
conceptual mine plan} was an important document, as

it revealed DCM's intentions in respect of the training
part of its mine plans to the Ol and the minister. At the
ume of the Submission, there was no other document

or piece of information given by DCM to the DPl or Mr
Macdonald that dealt with the detail of the proposed
training mine. The application had to be assessed and
judged by reference to the Submission and the conceprual
mine plan attached thereto. Throushout the subsequent

period, until Mr Macdonald granted DCM the EL, DCM
made no change of any kind to the Submission and the
conceptual mine plan.

Mr Chester, the person retained by DCM to do its financial
modeliing for the propesal, accepted himself that, having
regard to the Submission and the conceptual mine plan,

“by any proper business measure the traning mine was
anticipated to be a miniscule part of this operation”. A
number of factors made it obvious that Mr Chester’s
opinion was correct.

First, the number of proposed trainees would have

no significant impact on the number of "cleanskins”
(trainees without prior mining experience) coming into
the industry. That is because the Submission indicated
that the training mine was intended to produce only 25
qualified miners annually.

Mr Martin, who determined this number on behalf of
DCM, explained that 25 miners was the number of
miners that would have been welcome in what was then
known as the ResCo underground business (RUSY. So
the effect of what he designed was a very small training
program, well-suited to meeting, solely, the needs of
ResCo. He was not told that the aim was to provide a
public beneft for the state, and he did not seek to do that.
His concept was that the mine would do the training to
meet the requirements of RUS.

Secondly, the 25 miners per annum should be compared with
the 774 trainees who did the cleanskin induction at Coal
Services in 2007-08. That companson shows that 25 is an
insignificant number in relation to the numbers coming into
the industry every year (and apparently finding employers,
and training, at other mines or institutions). Another
medium-sized coal mining company, Donaldson Coal, for
example, was training 30 cleanskins per annum purely to
meet its own needs, Michael Bufher, chief operating officer
of Xstrata Coal, said that Xstrata Coal had trained 270
people in its training mire at Baal Bone over two vears.

.Z-\’
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Thirdly, the quantity of coal dedicated to training,
according to DCM’s proposal, was tiny — less than one-
sixth of 1% of the available coal — a training panel of a mere
150,000 tonnes of coal. Mr McCowan's estimate was that
trainees would take out 300 tonnes of coal a shift, so that
the training panel would be gone after 500 shifts (about 80
weels).

Thus, even if Mr Ransley, Mr Poole and Mr Maitland
intended to build a training mine, the training mine portion
of the mine would be tiny,

The Commission finds that Mr Ransley, Mr Poole and
Mr Maitland intended that the part of the mine that was
not to be used for training purposes would be mined on a
commercial basis with the intent of making as much profit
as possible.

The Commission now turns to the testimony that Mr
Ransley gave towards the end of his evidence. Mr Ransley
asserted that the intent of DCM was te apply all of the
income received from the commercial mine to expanding
the teaching facility — so that “the more coal, the more
trainees that the mine would produce”. He went so far
as to indicate that he did not have in mind the making of
a profit from the commercial mine. He made it clear that
DCM’s intention was that the mine would exist solely to
finance the training program. He accepted the proposition
that his evidence was to be understood as being to the
effect that:

[The more coal that would be produced, the bigger the
training mine ond the more trainees you would, would
train.

That is to say, on a continuous basis, all profits would be
ploughed back into the training mine and no profits would
be dealt with as being the normal fruits of a commercial
mine. All profits would be used to improve and expand the
training mine.

Ms Willlams was obvicusly disconcerted by this evidence
on the part of Mr Ransley. She rose to say that she was
“very troubled” by it and that "he must have misundersteod
the question”. She said, rightly, that this evidence was
“inconsistent with the whole of the evidence and the whole
of the case”. She asked that he be recalied to clarify what
he meant. The Commissioner refused her application,
saying that he did not get the impression that Mr Ransley
had misunderstood the question. The Commissioner said:
“[Hie tool time to answer it, he was clearly thinking about
it and he gave an answer”

As Counsel Assisting submitted, this was a position
carefully and consistently maintained over a series of
questions and some elaborate answers and, at the time

he was giving these answers, Mr Ransley’s demeanour
was careful, composed and considered. In her written
submissions, Ms Williams argued that Mr Ransely was

at cross-purposes with the Commissioner when he gave
the evidence to the effect that the intent of DCM was

to apply all of the income received from the commercial
mine to expanding the teaching facility and that he did not
have in mind the making of a profit from the commercial
mine. The Commission’s understanding at the time Mr
Ransley gave this evidence was that he fully understoed
the questions he was asked and he did his best to respond
directly to them. [n the light of Ms Williams” submission,
the Commission has carefully re-read the evidence on
this issue several umes and remains convinced that the
Commissioner and Mr Ransley were not at cross-purposes.
Mr Ransley undersrood perfectiy well what questions he
was answering and whar he was inrending to convey by his
answers. Ms Williams' submissions are rejected.

Mr Ransley's answers (to which Ms Williams was referring
when she applied for him to be recalled) were completely
at odds with the testimony of the other witnesses who
gave evidence on this topic. For example. Mr Peole said
that he aimed for the biggest possible profit, coupled with
the establishment of a training mine (and this explained
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why profits of $50 million a year were shown in a financial
madel prepared on DCM's behalf). As Counsel Assisting
submitted, it was "an absurd and dishcnest position to
adopt, but consistent with Mr Ransley's artitude to giving
evidence generally”.

Ms Williams then submitted that the conceptual mine

plan does not form part of the Submission “and wrongly
elevates a notation on the conceptual mine plan to a
definitive statement”. Presumably, Ms Williams was
intending to submit that the argument of Counsel Assisting
“wrongly elevates a notation on the conceptual mine plan
to a definitive statement”. The notation in question is the
indication on the conceptual mine plan that the training
panel would produce 150,000 tonnes of coal. The following
exchange in Mr Poole’s evidence is relevant:

When plans or proposals were developed, they were
developed because they were actually intended?--- Yes.

Not just as place holders for some other plan that might
be developed at some later time in the future ’--- That
wasn t my understanding, no.

Mr Poole testified further that, as far as he knew,
DCM's intention “was exactly in the decument [that i,
the Submission]”. The Commission accepts Mr Poole’s
evidence in this regard.

The Commission rejects the argument that the conceptual
mine plan did not form part of the Submission. It was
attached to it and, to all intents and purposes, formed

part of the Submission and. hence, the application. It was
obvicusly intended to form part of the Submission and

the application, and to be read by the DPIin that light.
The notation of 150,000 tonnes was a clear statement of
intention.

Ms Williams submitted further:

Neither Ransley nor the other proponents expected that
training would be fimited to the 150,000t nated on the
conceptual mine plan. Even putting to one side the fact
that this mine plan would inevitably change and the
location and size of the training panel would be revisited
after exploration, they expected that any EL would be
subject to conditions requiring the site to be used asa
training mine and it s inconcetvable that they would
have thought training could cease for any reason without
breaching those conditions and risking forfeiting the title
to the tenement

It may be that the location and size of the training panel
would be revisited after exploration, but that does not
detract from the intention expressed in the conceptual
mine plan.

Ms Williams™ argument that conditions would be imposed
requiring the training mine to be bigger and better, and a

contributer to the public good, is an argument that relies

on anticipated vigilance on the part of the DP[ - not on any
bona fide intention on the part of the proponents. |t does
not answer the fact that the application stated an intention
to conduct only a derisory amount of traiming. One may
ask, If the proponents had an intention to train a substantial
number of trainees over the life of the mine, why did the
Submission not say this? Ms Williams' submissions ask the
Commission to ignore the stated intention of the proponents
of the Submission and find that they had some other
intention. There is little justification for such an approach. It
is ot persuasive.

The Commission finds that the argument raised on behalf
of Mr Ransley does not explain the terms of the Submission
and the conceptual mine plan. Those terms are simply not
consistent with a genuine intent to construct and operate a
training mine that would be sufficiently large, efficient and
productive of adequate numbers of appropriately gualified
trainze miners so as to produce a tangible benefit to the
public good. The Commission finds that those standing
behind DCM did not have such an intention.

The submissions filed on behalf of Mr Macdonald do

not directly address the inadequacy of DCM’s training

mine proposal. Rather they seek to rely on the conditions
attached to the EL by arguing that, first, they limit

DCM's nghts to the operation of a training mine and not a
commercial mine, secondly, they require DCM to develop
a training mine “for the proposed activities within one year
of the grant for licence” and, thirdly, they afford the minister
power to cancel the EL should the holder not meet its
commitments under the EL.

The submissicns fAled on behalf of Mr Maitiand address the
issue briefly and appear merely to support Mr Macdonald's
argument that the EL conditions “could ensure that the
training mine established at Doyles Creek could exceed

the modest training mine proposal put to government
many menths earlier”. They contend that the conditions
confer a discretion on the minister (or the DPI) to reject

an inadequate plan. The Commission will deal with

these arguments when addressing, below, the conditions
incorporated in the EL.

The Commission has accepted the evidence of Mr Poole
that he and Mr Ransley “expected an exit within say five
years . [n other words, they intended to build up the value
of their shareholding in DCM over a penod of about Ave
years and, then, sell their shares to make a capital profit.
Such an intention on their part is fundamentally inconsistent
with a bena hide intention on their part as directors and
shareholders of DCM to operate a training mine. That is
because a training mine weuld be fully operational only
some vears after the granting of a mining lease. At the time
DCM was lobbying Mr Macdonald for a direct allocation
of the EL., the intention of Mr Ransley and Mr Poole was

o
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to sell their shares at a date that would have preceded the
granting of a mining lease. Were DCM to complete the
construction of a training mine and operate a training mine,
that was likely to occur at a time when Mr Ransley and Mr
Poole were not shareholders and directors.

Regard should also be had to the evidence of Mr Chisholm,
which establishes that the focus of the meeting of |5
January 2007 was the commercial aspects of the mine that
ResCo hoped to be able to bulld and operate on the Doyles
Creek tenement. The significance of this evidence is that it
shows the true intention of Mr Ransley and Mr Maitland,
as from the virtua! inception of the plan, to acquire the
Dovyles Creek EL by way of direct ailocation. And note
must be taken of Mr Randall's evidence that, at a later
meeting, the focus was the same.

Mr Poole’s evidence on this issue was unequivocal. He
said that an EL was a valuabie asset with market value.
He was interested in making money out of the EL. He
did not dispute that it was the desire of the ResCo and
DCM board to obtain the EL without having to engage in
a competitive process. Mr Poole said that, “our plan was
always that we would try and get a direct allocation from
the Government and in return we would build the training
aspects of the mine that no one else had done before”.

Mr Poole accepted that the training mine was “a means

to an end”. |t was “the quid pro quo to get the allocation”.
In other words, Mr Poole saw the cost of establishing a
training facility as the price to pay for securing the EL. Mr
Poole accepted that the EL was a valuable asset with a
market value. In December 2008, Mr Chester advised him
that a value of $1 per anticipated tonne could be supported.
and he accepted that advice.

Mr Coates evidence was that, in early 2008, Mr Maitland
described to him a “strategy” by which the training

mine would “enable the Minister to issue a lease under
Ministerial discretion” and that “the concept of the training
mine was for no other reason than to allow the Minister
to issue the lease”. He said, “the training mine would be

a cost, that would be the price you would pay for getting
the lease”. That evidence is consistent with Mr Poole’s
evidence and the records of Mr Baxter.

Other objective observers concluded that the training
mine proposal was intended to provide a justification for
the granting of an EL. Brendan McPhersen, CEQ of
Donaldson Ceal, wrote a letter of support for the training
mine proposal. Mr McPherson expressed the view that,
“this is entirely a frant for them to get a coal mine on the
cheap”.

Michael Buffier was approached by Mr Ransley for a
letter of support in 2008. Michael Buffier said that it was
“obvious ... that Mr Ransley was trying to put, put a case
together around the concept of a training mine to gain

access to an Exploration Licence .. .for a commercial mine.”
Mr Maher said that “it was the pitch so far as | understand.
[t was the rationale for obtaining an Exploration Licence”.
Within two minutes of being told about it, Alexander
Cramb, senior media adviser at the prernier’s ofhce, had
decided it was “like scientific research on whales” — that is,
a masquerade.

The problem that DCM had to solve was that direct
allocations of areas that could support major stand-alone
mines were rare and, were the EL to be put cut to public
tender, DCM would not even compete. [t did not have
the resources to match bids with the larger miners in the
industry. Mr Ransley and the DCUM board had made a
decision to this effect. As far as DCM was concerned, it
was either a direct allocation of the Doyles Creek tenement
or nothing. The training mine was conceived as a solution
to this problem. It just happened to coincide with what Mr
Ransley had investigated some time before, and what Mr
Maitland had been proposing for years.

The Commission finds that Mr Ransley, Mr Pocle and

Mr Maitland advanced the training mine proposal for

the principal purpose of persuading the minister to grant
DCM a direct allocation. If this idea worked, it would
produce a very substantial benefit to DCM. That this was
known and understood by these behind DCM can be seen
from a financial model prepared on DCM's behalf on the
assumption that an EL would be granted to it. That maodel
showed profits of $50 million a year from a commercial
mine. The factis that, when DCM made its application for
adirect allocation of the EL, an EL in the area concerned
was hot property — a very valuable rght that could
potentially allow the holder to make many millions of dollars
{as actually happened in the case of the Doyles Creek EL).

Mr Maitland was aware that the EL would be a very
valuable asset. He told his friend, Mr Tudehope, that the
EL possibly would be worth $20 million. Mr Maitland
prepared documents for the purpose of interesting investors
in DCM, which placed a much higher value on the EL. He
prepared documents for Chinese investors towards the

end of 2008, which placed a value of $150 million on the
tenement. He accepted that the granting of the EL, ifit
occurred, would transform his life.

According to a note made by Mr Ireland on 25 August
2008, Mr Ransley told him that he had “been given a letter
of invitation to apply for ELAI by Minister, therefore,
Invitation to ResCo only!! — $50m . Mr Ireland said that
Mr Ransley estimated that $50 million was the potential
value of the invitation to apply for the EL. Ms Williams
submitted that the “note indicates uncertainty”. But Mr
lreland resisted the suggestion that he was mistaken in
attributing to Mr Ransley the comment that the invitation
to apply for the EL was worth $50 million.
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The Commission accepts that, in principle, both Mr
Ransley and Mr Maitland had a genuine interest in building
a training mine. But their intenticn, from the inception of
the preject, was to use the training mine proposal to get

a direct allecation of the EL and to avoid a competitive
tender process. Thatis what was discussed at the first
meeting with Dr Palese on 15 January 2007. They intended
and proposed that DCM would eventually build a training
mine. But their main purpose, as Mr Poole frankly stated,
was to obtain an EL without having to tender against

the big mining companies and without having to pay an
inordinate sum of money for the tenement. The training
idea was indeed important to them, but only as the

hook that was going to catch the commercial mine. The
Commission rejects the evidence of Mr Ransley and Mr
Maitland to the contrary.

S
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Chapter 13: The DPI receives the

Submission

The Submission was provided to Mr Coutts by letter
dated 18 March 2008. A copy went to the minister's office,
although it is not clear whether anyone in the minister’s
office read it. Ten days later, Opes Prime collapsed. No
steps were taken to tell the DPI that the letter of Anancial
comfort could no longer ke called upon.

Mr Coutts considered that there were serious problems
with the Submission. He explained that, according to the
Submission, once an EL was granted, a feasibility study
would be carned out and the training mine would only go
ahead "on the basis” of the feasibility study. Mr Coutts said
that there were a number of unanswered questions about
how this would actually work. For example, the DPl was
concerned about what wouid occur if a feasibility study
unacceptable to the DPl was produced. Did that mean, for
example, that the training mine would not go ahead?

According to Mr Coutts, there were other serious
problems with the Submission. For example, there was
little detail about how the training panels would operate. It
seemad to Mr Coeutts from the Submission that a coalition
of training operators was simply being gathered together to
run training operations from the Doyles Creek site, rather
than from areas where they already existed.

Mr Coutts was not convinced that. “the propesal stood up
and stood up in such a rigorous fashion that we would be
handing over a fairly significant resource that could have
been worth you know north of $50 million to the State”.

Mr Coutts' fears were prescient. The questions Mr Coutts
had asked were never answered. The consequence was
that, once the EL was granted, the training mine proceeded
on the basis of DCM's application and the Submission. It is
true that conditions were imposed by the EL. But, as will
be seen from the discussion below, the cenditions did not
provide a satisfactory answer to the questions Mr Coutts
had asked.

Mr Coutts explained that the DPl's advice was that, if
the minister vas keen to pursue the notion of a training

minie, then, Arst, he should seek some guidance from those
bodies set up to help him make decisions of that kind.
Secondly, if “an area like Doyles Creek” was to be released
for exploration, the very least that should be done was to
arrange for the training mine to be subject to a “competitive
interest process” so that the release of the area would be
balanced by a “public interest test”.

Mr Coutts gave a copy of the Submission to Mr Mullard
for his advice. Mr Mullard, in turn, gave the Submission to
Ms Madden, operations manager within the DP's Coal and
Development Branch, with instructions to review it and
produce a briefing note.

Mr Macdonald's ministerial office also received a copy

of DCM's Submission. Mr Gibson said that he provided

a copy of it to Mr Macdonald. Mr Macdonald was
ambivalent as to whether he had read the Subrmission.
The following are statements he made at a compulsory
examination and at the public inquiry concerning the issue
of whether he read the Submission. He said he “could
have skipped through it”, I don't recall reading that, no”, I
don't think | did read it, but I'm not 100 per cent certain”,
"No, no, [ can't be totally certain of that [namely, being
informed of the Submission]”, and "l don't recall specifically
reading that”.

At one point during the public inquiry, Mr Macdonald gave
incensistent evidence as to what he had previously said.
He asserted that he had a recollection that he did read

the Submission. This change appeared to be driven by his
recognition, while in the witness box, that for him to say
that he had given the Submission such brief attention (if he
gave it any attention at all) was damaging to his argument
that, at all umes, he behaved properly. It seemed that,
imitially, he had taken the view that it was best for him to
profess ignorance of the detail of the Submission sc that
he would not have to answer for his failure to react toiit.
Later, he changed his mind.
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There can be no doubt that, I Mr Macdonald read the
Submission, he did so only in an entirely cursory and
superficial manner.

Mr Macdonald accepted that the Submission was an
important document. He accepted that it was the
document that contained the detail of the training mine
proposal. He accepted that, as the Submission contained
all the detail as to DCM's mine plans, generally, and the
training mine, in particular, it needed to be loocked at very
carefully to make sure the proposal was worthwhile. He
accepted that it was important that either he or a well-
qualified person in the DPI look at the Submission very
carefully to see whether it was of public benefit.

In the light of his recognition that the Submission was such
an important document, the scant attention Mr Macdonald
paid to it is extraordinary. As he had spent so little time

on the document, he was clearly dependent on the advice
of the DPl as to its merits. But he ignored that advice.

His conduct, in this regard, does not bear any reasonable
explanation consistent with impartial behaviour on his part.
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Chapter 14: Early 2008 - Actions taken by
DCM: sundry communications

In early 2008, DCM was so confident of being awarded the
EL that it proceeded to purchase land to assist in providing
asite for the training facility. In March 2008, in the course
of that acquisition, the approach was made to Westpac
bank for funding and Mr Baxter of Westpac made the file
note referred to earlier.

In April 2008, Mr Maitland arranged another dinner with
Mr Macdonald at the Prime Restaurant. Whatever the
intent of the meeting, it did not occur as planned. Mr
Macdonald could not attend. and withdrew at the last
minute. Mr Munnings attended the dinner alone on behalf
of the minister. Mr Ransley and Mr Maitland also attended.
None of the participants had a good recollection of the
evening. At the dinner, Mr Munnings probably conveyed
the minister's generally positive attitude towards the
applicat:on. In his werds, he would have sought to reassure
them that the minister was still supportive. |t seems that it
was a friendly affair, and mebile telephone numbers were
exchanged.

Thereafter, both Mr Ransley and Mr Maitland called Mr
Munnings from time to time, and he called them. A regular
communication channe! was opened up directly between
Mr Macdonald's office and Mr Maitland.

At about the same time, DCM opened discussions with
Xstrata Coal about a possible joint venture between it and
DCM in connection with the proposed mine. Meetings
commenced in March 2008 and continued throughout

the year, overlapping with other attempts made by the
proponents to arrange finance or equity partners. T hose
other attempts started in May 2008, with communications
between Mr Maitland and various potential investors in
China, whom he visited for that purpose in July 2008,

During May 2008, the DI prepared its response to

the Submission. The evidence suggests that there was
some pressure for the DPI to respond during May. The
Commission is satisfied that, in early May 2008, the DPi's
timetable for the delivery of advice to Mr Macdonald

was communicated to Mr Ransley. According to Mr
Ireland, on 5 May 2008, Mr Ransley told him that Mr
Coutts had "three weeks to get back to the Minister”. Mr
Ireland’s evidence is supported by the fact that, on either
5 May 2008 or the day after, he made a diary note of the
conversation that suggests that Mr Ransley told him en

5 May that Mr Coutts had three weeks to get back to
the minister, Mr Ransley denied any such discussion, but
his denial is not accepted. The Commission prefers the
evidence of Mr [reland.

Mr Macdonald travelled to China on 15 May 2008, and
returned on 27 May 2008. On the day of Mr Macdonald's
return, Mr Coutts emailed Mr Cibson a draft briefing note
setting out the DPl's pasition concerning the proposal.

[t is likely that the DIPl was requested to provide advice

to Mr Macdonald about DCM's proposal by the time he
returned from China. It is likely that Mr Maitland was told
immediately that the draft briefing note had arrived and
was told of its contents (there is a telephone call between
Mr Munnings and Mr Maitland 30 minutes after the email).

Mr Macdonald generally encouraged his ministerial staff,
including Mr Gibson and Mr Munnings, to provide the
principals of DCM with information about the progress
of their application. Mr Gibson toid the Cemmission

that, following a dinner involving Mr Macdonald, Mr
Ransley and Mr Maitland at the Strangers” Dining Room
at Parliament House on 17 June 2008, Mr Macdonaki
directed him "to continue to liaise with them [the DCM
principals] and | guess give service to, to these proponents
as, as was legally required”.

Mr Munnings also kept Mr Maitland and Mr Ransley up to
date about the progress of their application. As previously
discussed, Mr Ransley and Mr Maitiand had dinner with
Mr Munnings on 8 April 2008. Mr Munnings remained

in contact with Mr Maitland and Mr Ransley after the
meeting on 8§ April 2008. He gave the following evidence
about the nature of that contact:
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Did you stay in contact with Mr Ransley and Mr
Maitland one way or ancther from the 8 April as their
application progressed?---More Mr Maitland than Mr
Ransley.

Well can you describe the nature of that contact, please 7-
—f would receive the occasional telephone call from Mr
Maittland just inquiring as to how things were going and |
think | was asked on a number of occasions to phone Mr
Maitiand to pass on information to him.

Whao asked you to do that 7---It would be either Mr
Badenoch or Mr Gibson.

Acting on behalf of the Minister ?-—Indeed.

What sort of information were you passing on?-—Again
[ dont specificafly recall but I'm assuming it would be
things like updates or perhaps request for information
that sort of thing.

And as youve said contact also from Mr Maitland from
time to time following things up ?—-Yes.

Mr Ransley was in telephone contact with Mr Munnings
on 28 and 29 April 2008 and again on 2 May 2008. Mr
Munnings said that he could not recall telephone calls
with Mr Ransley but the Commission is satisfied that any
such calls would have been about DCM's application. Mr
Ransley denied that he must have been discussing DCM's
application with Mr Munnings — he claimed the calls
could be explained because he “thought Mr Munnings
was ... not a bad bloke”. During the period between
April and October 2008, Mr Ransley and Mr Munnings
made mobile telephone contact, or attempted to do so, on
around 44 occasions. The inescapable conclusion is that
the purpose of the calls was to discuss the progress of the
application. The Commission accepts Counsel Assisting's
submission that Mr Ransley’s evidence on this aspect
should be treated as a lie — consistent with his position

on other occasions when confronted with evidence he
considered unfavourable.

Mr Maitland also had telephone contact with Mr Munnings
during the course of the application process. On 2 May
2008, Mr Munnings telephoned Mr Maitland and they
spoke for around four minutes. On the same day, Me
Maitland drafted a letter to Edwin Chen of the Taiwan
Power Corporation inviting him to wisit Australia to discuss
investment opportunities in the coal industry as "we are
certain to have a project of interest for you by the end of
next month”. Mr Maitland initially said that he was unsure
whether “the project” was a reference to the proposed
training facility at Doyles Creek but then agreed that he had
no other project on foot at the dme. Mr Maitland said the
comment in the letter may have been an “overstatement”
but reflected his confident view that the application for
consent to apply for the EL would succeed. Mr Maitland
did not recall whether information provided to him by

Mr Munnings was the source of his confidence. He said,
however, that that was possible.

The Commission finds that Mr Maitland’s confidence
was derived from information given to him by Mr
Macdonald or Mr Munnings, on behalf of Mr Macdonald.
There was no other source that could possibly have
given Mr Maitland the confidence he expressed to Mr
Chen. The degree of communication {and the matters
communicated) between the DCM proponents and the
ministerial staff during this period is highly unusual and
bespeaks a favoured relationship of privilege that DCM
had with the ministerial staff.
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Chapter 15: The DPI provides Mr Macdonald
with advice about the Submission

On 13 May 2008, Ms Madden completed her review of
DCM's Submission and prepared a draft briefing note, in
consultation with Mr Mullard, setting out the DPI's view
of the proposal. After amending the note, Mr Mullard
emailed it to Mr Coutts, who emailed it to Mr Gibson on
27 May 2008.

Mr Gibson said that it was his normal practice to malke
such draft brefing notes available to Mr Macdonald and
this would have been no exception. Mr Macdonald initiaily
said that, in the absence of his signature on the draft
briefing note, he could not be sure that he read it. Later in
his evidence, he said that he had a recollection of reading
parts of the document.

In the Commission’s view, it is likely that Mr Macdonald
read the draft bnefing note in its entirety. Unlike DCM's
Submission, it was a refatively short document consisting
of three pages of text. It would take a brief time to read.
According to Mr Gibson, Mr Macdonald was anxious to
obtain advice from the DPI about the Submission. The
Commission accepts Mr Gibson's evidence. The draft
briefing note concerned matters that were of interest to
Mr Macdenald. Throughout his evidence, Mr Macdonald
displayed familiarity with its contents and at one point said
that, "he knew all of their [the DPI's] points”.

The draft briefing note is a critical document and reference
will be made to the more important matters discussed in it.

The DPI advised Mr Macdenald {in the draft briefing note)
that interest in the area, the subject of the proposal, had
been expressed by other mining companies. This fact was
relevant to the desirability of holding a competitive process
and to the prospects of thereby obtaining an additional
financial contribution to the state in consequence of the
competitive process.

The DPI reported to Mr Macdonald that, according to the
Submission, “a total of 1Mt of coal would be removed
from the mine, or 3.3 Mipa, of which enly 150,000 tonnes

would be from the ‘training panel” portion of the mine”.
This piece of information speaks for itself. Mr Macdonald
was thereby expressly informed that the training mine
would be miniscule, both generally and when compared
with the commercial part of DCM's mine.

The DPl enumerated to Mr Macdonald several other
concerns about DCM’s Submission. The other concerns
were as follows:

[.  The area was attractive and a number of companies
apart from DCM had expressed an interest in the
area.

2. The "current policy”, a reference by the DPL to the
Guidelines for Allocation of Future Coal Exploration
Areas ("the Cuidelines™), warranted consideration of
a competitive process to allocate the resource.

3. DCM had provided only very limited information on
the proposal and had not demonstrated that it was
feasible or viable.

4. DCM had indicated in its Submission that it would
conduct feasibility studies only ance the resource
had been allocated — this did not provide certainty
to government that the allocation of the resource
would achieve the outcomes suggested by DCM.

5. The proposal did not demonstrate bread industry
acceptance regarding the suitability for employment
of the mining trainees and this was an important
matter if the training component was to be
successful.

6. Other mines had training programs in place and
it was not clear how the proposal would link in
to such existing programs, including virtual mine
training facilites.

7. Skills obtained at the proposed training facility might
not be transferable to other mines. as the nature of
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CHAPTER5:Th

the training at the mine tended to be specific to the
type of mining conditions and equipment being used
in this particutar area of the Hunter Valley.

8. A major mining operation was being proposed
with a small training component. This raised the
possibility that, once the mine had been estabiished,
the training component could be downgraded or not
considered feasivle in the Jong-term.

9. The time required to develop the mine was five to
six years, a fact that would defer any significant
benefit from the training mine for at least five to
six years into the future. Any impact the training
facilities had on the skills shortages facing the
industry would necessarily be delayed by, at least,
that period.

[0. The subject area of the application was close
to the township of Jerrys Plains, and there was
considerable community opposition to the expansion
of mining in the region.

[1. Under the Guidelines, the minimum financial
contribution required for the allocation of the
area would be in the order of $15 million but a
competitive allocation could result in a higher return
{that s, by way of additional financial contributions).

[2. It was entirely unclear whether the proposed
training provided at the mine would equip the
traineas with skills that could be employed in other
mines.

3. Noreview had been undertaken to examine the
extent to which the training activities proposed
by DCM intersected with other training programs
available in the industry to aveid unnecessary
overlaps or produce possible advantages.

Each of these 13 reasons militates against a direct allocation
of the Doyles Creek mining tenement. They constitute the
reasons the DPl gave to Mr Macdonald for not allocating
the Doyles Creek mining tenement by way of a direct
allocation to DCM. The DPI's concerns and comments
were serious and persuasive. It is difficult to believe that

a bona Nde consideration of them could result in their

being brushed aside or dealt with superficially. How Mr
Macdenald dealt with them is discussed below.

Further details about the training propesal, based on
DCM's Submission, were set out in an annexure to the
draft briefing note. Some of these were false statements
made in reliance on information from the proponents. For
example, Mr Macdonald was advised that DCM “had
established a strategic alliance under a memorandum of
understanding [MOU] with ResCo Services, Coal Services,
the University of Newcastle, Hunter Valley Training
Company and the Hunter Region SLSA Helicopter

SR provades M Macdonabd worh anvice ol oot rhe Srioesion

Rescue Service to undertake the venture”. In fact, DCM
had not entered into any arrangement with Coal Services,
and, with the possible exception of the HVTC, had not
signed a MOU with the other entities referred to in the
draft briefing note. The DPI ncted that it appeared from
the Submission that Sharp Training would deliver training
to 29 trainee mine workers, five deputy mine managers
and two mine under-managers. No such arrangement had
been entered into with Sharp Training. The Dl had been
misled. These misleading staterments are dealt with more
fully below when dealing specifically with the conduct of
the proponents,

In the Submission, the DIPl outlined three options available
to Mr Macdenald for the allocation of the EL, namely:

[.  adirect allocation to DCM with strong conditions
on the title regarding the requirement to establish
and maintain a training mine compenent with
penalty provisions, should the company not achieve
the stated outcomes

2. an allocation of the area on a competitive basis with
a requirement to establish a training program as part
of any allocation

3. an allocation of the area on a competitive basis with
requirements for a cash payment {in the order of
$5 million per annum) either as an upfront payment
or as an annual fee over the life of the mine being
directed towards the establishment of broader
industry training programs.

The draft briefing note made it plain that Mr Mullard

and Mr Coutts did not support the first option (a direct
allocation to DCM). That was clear from the commentary
in the draft briefing note and the express terms of the
DPl's recemmendation that followed the three options. Mr
Mullard and Mr Coutts told the Commission that option
{1y was included merely to reflect the fact that the Minister
had a {egal entitlement under the Mining Act to allocate the
EL directly. It was an option that was cbvious — one Mr
Macdonald always knew that he had, It was listed merely
as a matter of form.

The DPl expressly recommended that, “given the level

of industry interest in the area, the Minister considers a
competitive allocation process with a requirement to either
establish a training facility or establish a broader industry
training fund”.

Mr Mullard explained the rationale for framing the
recommendation as follows:

Now the recommended option s a competitive alfocation
with a requirement to establish a training facility or
establish a broader industry training fund. Why was
that recommended 7---VVe had previously put up — 1
suppose that, that was an option because of the fact
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that we were aware ihat the Minister was attracted to
the concept. We didn't necessarily have a strong view
about the generality of a training mine meaning that we,
we, we did recognise that training was an issue jor the
industry or, or generating skilled people was a,[sic] was
an issue for the industry. So the broad general concept
wasnt something that we particularly had a view on.

We werent necessarily the best place to form that view
which is why we were In previaus briefs suggesting that it
should be referred to experts to give advice on but if you
were going to proceed with an allocation for a training
mine we did have a view that the current praposal wasnt
necessarily the best proposal and that it should be put out
for a competitive process.

And if there was a competitive affocation process that
included a requirement of the nature you ve described
then the various Expressions of Interest or tenders would
corne with competing meney amournts and competing
proposals for training facilities 7---Yeah, that's exactly
right and that, that was our view. Then the Covernment
could form a view about in the best interest of the State
which generated the, the maximum value in terms of
return to the State and also the training component.
Without a competitive process in my view there was

no real way to evaluate John Maitland's process, John
Maitlands propesal. | suppose the only other way was to
refer it to experts for consideration but, but we felt that a
competitive process would at least generate a comparison
that you could make between return to the state as welf
as the various training options and training benefits that
would result from that competitive process.

Mr Mullard's concern that the Submission should be
referred to experts for advice is significant. The DPl had
recommended that the advisory councils Mr Macdonald
had created, specifically to advise on questions such as
the traiming mine proposal, be consulted. But as discussed
above, Mr Macdonald did not refer the issue to those
bodies. The Commission has found that the reasons given
by Mr Macdonald in his evidence in the public inquiry

for not doing so were disingenuous. The real reason was
his desire nol to receive advice unfavourable to a direct
allocation.
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Chapter 16: Mr Macdonald’s reaction to the
DPI’s advice about the Submission

In mid-2008, the prospect of coal explorers making
substantial additional Anancial contributions in order to
secure an EL over Doyles Creek was an important factor
to consider in assessing whether to proceed by way of
tender or EQCI. At one paint in his evidence, Mr Macdonald
said that he believed the market was “hot” when he
received the DPI's draft briefing note at the end of May
2008 It was arcund this time that he directed the DPI to
release potential coal tenements for competitive allocation
so as (o take advantage of these conditions.

At another point in his testimony, however, Mr Macdonald
said that he did not regard Doyles Creek as hot property
and a tender process would not be a desirable means

to allocate an EL in relation to it. He said that he was
unconvinced that Dovles Creek was an attractive
proposition for explorers because "it’s an underground
mine and so there are more difficulties associated with

an underground ming”. As to those “difficulties”, Mr
Macdonald explained that, “all of the indications that ['ve
received over time was [sic] that there was a number of
structural problems with the, with the site and it would — it
was perfect for a training mine because of those structural
problems”.

Mr Macdonald said that he discussed these “structural
problems” with Mr Coutts. But, Mr Hale, on behalf of Mr
Macdonald, did not put this to Mr Coutts {who testified
before Mr Macdonald was called). Karen McGlinchey, whe
appeared for Mr Coutts at the pubhe inquiry, suggested

to Mr Macdonald that Mr Coutts never engaged in such

a discussion with him. Mr Macdonald acknowledged the
possibility that he may have obtained that information from
someone else.

The Commission does not accept that Mr Coutts or
anyone else from the DPI provided information of this kind
1o Mr Macdonald. Nor dees it accept the proposition that
a number of structural problems rendered the site unfit
for a competitive process. The suitability of the site was
not mentioned in the briefing notes prepared by the DPI.

That, itself, suggests that the DPI did not regard structural
problems as a difficulty. Mr Mullard was plainly of the

view that the Doyles Creek site would be an attractive
prospect as a competitive tender. The Commission has
mentioned that Mr Mullard said that, while the Doyles
Creek arga did not have a comparable underground coal
resource as existed at Carcona, it was potentially mere
attractive by reason of the fact that the infrastructure costs
in developing a mine there could be lower. The Commission
has previcusly mentioned Mr Coutts’ testimony that he
regarded the Doyles Creek tenement as a “fairly significant
resource that could have been worth you know north

of $50 million to the State” These views culminated in

the DPI's express recommendation that, “given the level

of industry interest in the area, the Minister considers a
competitive allocation process with a requirement to either
establish a training facility or establish a broader industry
trasning fund”.

The Commission regards as significant Mr Hale's failure

to put to the DPI witnesses that structural problems
rendered the site unfit for a competitive process. There

is no evidence to suggest that Mr Mullard or Mr Coutts
believed that the geology of the Doyles Creek site meant
that it would be unattractive to coal explorers but “perfect
for a traiming mine” . This was an important issue to canvass
with the experts and senior officers from the DPI, but there
was sitence from Mr Hale in this regard when they gave
evidence.

in any event, on being pressed, Mr Macdonald told the
Commission that he accepted the DPI's advice that the
area was attractive:

And did you read or consider what the Department had
put under the heading of "Comment” 7---Comment, yes, !
knew of all of their, all of their points.

The first point puts you on plain notice in May 2008 that
the area in question (s quite attractive, correct 7~--Well
ves, | agree they said that, yes.
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Yeah. And you believed it didnt you? These were the

people you relied on to tell you these things ?---Well, well,
{didnt---

Of course you had Mr Maitiand who was telling you
other things. Is that what, what youre about to say 7---
No, no, no, not saying that at all.

if Mr Coutts told you one thing and Mr Maitlond told
you it wasnt such a great piece of coal who would you
rely on io tell yau accurately 7—-{ believe Mr Mullard who
wrote this [ think.

So you accepted that the area in question was quite
attractive ---Yes.

And that a number of companies apart from ResCo had
expressed their interest - - -7---Yes.

- - - in the area ?--- Yeés.

This is right at the time when you've come back from
China isnt it, almost to the day - - -7---Yes.

- - ~and youre pressing the Department to give you
more hot property to put out - - -7-—-Correct.

- - - onito the market 7—Correct.

In the light of the foregoing, Mr Macdonald’s evidence that
he thought that Doyles Creek was not a suitable site for a
competitive tender by reason of its geological “structural
problems” is rejected. The Commission does not accept
that Mr Macdonald was telling the truth when giving that
evidence. Put simply, in his own words, Mr Macdonald
accepted Mr Mullard's advice that the Doyles Creek area
was “quite attractive’ to prospective tenderers.

Mr Macdonald gave two other reasons for allocating the
EL directly to DCM. First, he said that, at the relevant
tme, he ruled out using a competitive tender to allocate

the El_ because he wanted to make political mileage cut of
the training mine proposal at the 2011 NSW election and
was concerned that a lengthy tender process would deprive

him of that oppertunity. Secondly, he told the Commission
that he granted the EL to DCM because he was satisfied
that the proposal had a public benefit. He said that he was
focusing on the public good associated with establishing

a training mine and believed that including appropriate
conditions in the EL would achieve that outcome.

As to the first reason, Mr Macdonald said that he believed
a training mine was likely to be popular in the Hunter
Valley electorates. He said that, by the 2011 NSW election
campaign, he hoped the propesal for a training mine would
have developed to a point where it could be a “very useful
political tool” for the campaign.

At the public inquiry, there was general acceptance that
the training mine could be built and completed enly after
commercial mining commenced. That is, after the granting
of a mining lease. A mining lease would probably not be
granted until at least about five years after the granting

of an EL. At thar stage, initial exploration would have
been completed and an assessment could then be made

as Lo the size of the mine, its potential preduc tivity and
profitability, and how much could be spent on a training
mine. Indeed, considerations of this kind were used as an
excuse by the proponents of DCM for the paucity of detail
in the Submission and the tiny training mine put forward,
thereby. It is virtually impossible that, by 2011, meaningful
progress in the construction of the mine would have been
demonstrable to the voters in the Hunter Valley, let alone
meaningful training of miners. Mareover, the conditions in
the EL relating to the training mine had not been drafted
so as to oblige DCM to commence constructing a training
mine at any particular date or to oblige DCM to construct
the training aspect of its mine in accordance with any detail
whatever. Mr Macdonald indicated that he was of the
opinion that a decision in regard to the commencernent
date, the amount of money that would be spent on the
training mire, what the make-up of the training mine would
be, and other detals concerning the training mine, could
be made only when sufficient expleration had been carried
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out to enable DCM to decide whethar it was worthwhile
for it to construct a mine at Doyles Creek and, if so, to
decide how much it would spend on a training mine. Such
a point would be reached enly several years after the
commencement of exploration. The idea that, by 2011,
the training mine would have developed to a degree that
Mr Macdonald could have made political capital out of it
borders on the absurd.

As an essential part of his argument that a direct allocation
weuld have enabled him to make political capital cut of the
training mine, Mr Macdenald testified that allocating the
EL by a competitive tender would have delayed the project
for up to two years and would thereby have compromised
his ability to make political mileage out of the training

mine during the election campaign. He gave the following
evidence about this:

So why wouldn't you put it out to tender if it was- - -7-
--Well, were talking, Commissioner, were talking mid

2008 here.

Yes 7---/ was very aware of the slow processes that are
involved in the public tendering of licences, and this one
would be even jar more complicated because it involved
the training component and would toke a considerable
period of time to do. [ was keen to try and have some
milestones relevant to this before the election so that

we could take in the Hunter particularly some political
advantage of a training mine which we believed it
would have had. But if | had have, if | had have said

in mid, mid um, nud 2008 to put it to some form of
pubfic tender it would have probably taken three or four
manths at least to work out what even the questions
were or whatever the points you would put in a tender,
it would have then taken some time to evaluate and then
by the licence being granted [ think it would have taken
another year or so ofter that. | would then not have had
any opportunity in a realistic sense fo make any use of it
in the, in, in the campaign.

The Commission does not accept Mr Macdonald’s
testimony in this regard. There were no reasonable grounds
upon which Mr Macdonald could have formed the view
that a competitive process to allocate an EL for Doyles
Creek would have taken up to two years.

In the case of Caroona and Watermark, it took less than
eight months from the publication of requests for EOls to
receipt of the DPl's recommendation about the successful
party. There were competitive tenders in both instances.

[n regard to the 11 areas that were the subject of a
competitive EOT process considered in Operation Jasper,
the relevant time periods are as follows.

« InJuly 2008, the Il areas o be the subject of a
competitive EOI process were identified.

+ On 9 September 2008, the DPI sent out
infermation packages to the companies invited
to participate in that process. The invitees were
given until 24 November 2008 to respond. For
the medium coal allocation areas, such as Mount
Penny, the DPl decuments provided for a four-
week EQOI assessment period,

+  {n November 2008, the EQI Evaluation
Committee was appointed.

In January 2009, before the EQOI Evaluation
Committee could evaluate the bids, the minister
recpened the EQI process on the basis that the
second round of bids had te be received by the DPI
by 16 February 2009. Had the tender process not
been recpened, the pened from identification of
the tender areas tc announcement of the winning
bids would almost certainly have been less than a
year {and that weuld have applied to as many as 11
EQI processes).

<« On 19 June 2009, the director-general of the
DPI accepted the recommendations of the EQI
Evaluation Committee and accordingly letters
were dispatched to the successful bidders.

That is, it took approximately six months from the
reopening of the tender for ELs to be granted, by way
of competitive processes, in respect of |1 areas. This
encompassed the receipt of fresh bids, consideration
thereof, the granting of invitations to apply, receipt of the
applications and the granting of ELs.

Mr Macdonald's consideration of DCM's applications
{included under this description is the application made by
ResCo) for consent to apply for the EL was not conducted
with any expedition consistent with Mr Macdonald's claim
that he was heping to secure a political advantage from

the proposal in 2011, On 15 February 2007, ResCo applied
for a direct allocation of the Doyles Creek tenement. On
22 February 2007, the DPI provided Mr Macdonald with
a briefing note referring to this application. There was no
formal response at any time from Mr Macdonald or the
DPI. On 18 March 2008 (more than a year later), DCM
applied, again, for a direct allocation. Mr Macdonald, who
seems to have been very much in favour of the application
from its inception, only granted the invitation to DCM to
apply on 21 August 2008 (that is, some |8 months after
the application had first been made). He granted DCM the
EL on 15 December 2008. That is, some 22 months after
ResCo's first application and some nine months after the
second application.

Mr Macdonald did not suggest that, at the relevant time,

he cbtained any DPI advice to support his view that a
competitive process in connection with Doyles Creek
would be a protracted affair The notion that putting Deyles
Creek out to competitive tender would be a slow process
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was not put to any DPI witness, and Mr Macdonald
testified after the evidence of all the DPI witnesses had
been concluded.

Curing his evidence at a compulsory examination
conducted prior to the public inguiry, the relevant parts of
which were tendered at the public inquiry, Mr Macdonald
did not suggest that his decision to reject a competitive
process to allocate the EL was influenced by the fact that
a competitive process would take a long time. He gave the
following evidence:

Did you cansider a competitive tender for this
invitation ?---Ah, no, | didnt.

Why nat 7---Well, | believed that the proposition had a
public good, that it had ah, ah, a lot of merits because &
involved, from what | could see, the University, Hunter
Valley Training, Westpac Rescue, and, and you know, a
number of the big, big and small mining companies as
well as the political support.

How did you, Is that everything that you tock into
account?---Oh. theyre the sorts of issues that [ thought
made it @ meritorious, @ meritorious submission.

MriHale submitted that, as Counsel Assisting did not
challenge Mr Macdonald’s evidence about the potential
political benehts of developing a training mine in the Hunter
Valley, the Commission should accept Mr Macdonald's
evidence on this issue.

The Cormmission does not accept this submission. Counsel
Assisting made it clear to Mr Macdonald that the reasons
he advanced for directly allocating the EL to DCM were
under challenge. Counsel Assisting suggested to Mr
Macdonrald, in specific terms, that he had granted DCM
the EL as a favour for Mr Maitland and that was the only
reasonable explanation for his conduct. Further, the general
tenor of Counsel Assisting's examination of Mr Macdonald
made it abundanitly clear that it was being alleged that Mr
Macdonald, in granting BCM the EL, sought to benefit
Mr Maitland, and that the explanations Mr Macdonald
advanced to the contrary for granting the EL should be
rejected by the Cornmission.

Furthermere, Mr Macdonald did not testify that he had
canvassed those alleged benefts with any of the local
members in the Hunter Valley. One would expect Mr
Macdonald to have told ALF members that he had made a
dectsion that would assist them in getting re-elected.

The Cormmission does not accept that the hope of
obtaining a pohtical advantage in 2011 was a factor in Mr
Macdonald's decision to allocate the EL directly to DCM.

The Commissicn Ands that Mr Macdonald gave false
evidence in testifying that he did not put Doyles Creek out
to tender because of structural geological problems with

the area, because of the delay that a competitive tender
process would cause, and because he wanted to make
pohtical mileage out of the training mine for the purposes of
the 20!| state election.

The question of whether the direct allocation to DCM was
for the “wood” of the public, is dealt with in detail below.
But, at this stage, the Commission points out that there

is one fact that, alone, defeats this argument entirely. The
second option suggested by the DPlin its draft briefing
note of 27 May 2008 was “[a]n allocation of the area on a
competitive basis with a requirement to establish a training
program as part of any allocation”. This option would have
allowed Mr Macdonald to have had his way as regards the
establishment of a training mine, but with the difference
that there would be a public tender for the tenement

on the basis that the successful tenderer would have to
construct a training mine. In such a process, the issue of the
establishment of the training mine would have been part of
the tender, and competition would probably have resulted
in bigger and better training mines being proposed than the
tiny training mine that formed part of the Submission. The
benefit to the public under opuon (2) was patently likely to
be far greater than any beneft that might accrue under a
direct allocation.

Mr Macdonald recognises that the
Submission is defective

Mr Hale submitted that, to And corrupt conduct against
Mr Macdonald, it had to be proved that Mr Macdonald did
not genuinely believe in the concept of a training mine and
did not grant the EL to DCM in furtherance of that belief,
The Commission rejects this submission. The proposition
that Mr Macdonald believed in the concept of a training
rmine does not foreclose a corrupt conduct finding against
him for directly allocating the Doyles Creek EL to DCM
other than on an impartial basis. The question is whether,
by taking into account all the relevant circumstarices, Mr
Macdenald truly beheved that the direct allocation to DCM
was to the beneht of the public and granted the EL to
DCM for that reason, or whether he made the allocation
for partial reasons. The fact that Mr Macdonald generally
favoured the establishment of a training mine is relevant to
this question, but itis by no means conclusive

Mr Macdonald accepted that he had to make his decision
concerning the Doyles Creek EL by a careful consideration
of the ments of the Submission and its particular features.
The following exchange is relevant

And it was, It was imiportant for you to consider wasn't
it the possible benefit of a training proposal ?---Yes.

And you did consider it 7-—-Well it was raised with me
and fwo - - -
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CHAPTER 16: My Macdona! I reacnon to the [DPS advice about the Sobrmisson

Did you consider it 7---Absolutely. Mr Macdonald said that, in the light of these concerns, he
did not believe that the project was at a stage where he
could allocate the EL. Again, significantly, he accepted that
it weuld have been “irresponsible” of him then to do so. The
question arises: what happened after the Submission that
in, order to - - -7—-0Or the, or the lenpth of time of that led to the direct allocation to DCM becoming a responsible
tender. decision? One thing is clear: nothing happened after May
2008 to address the concerns raised by the DPI.

Thank you. You had to determine didn't, didn't you
whether the benzfit would cutweigh the benefit from a
cender?---Yes.

In order to satisfy your obfigation to make decisions in
the best interests of the State?---Yes. Mr Macdonald's answer was that the defects in the
Submission, identified by the DPI, could be remedied by the
o _ o inclusion of conditions into the EL. He gave the following
You needed didn t you some expert advice or opinion evidence about the significance of the EL conditions:

And not of private individuals 7--- Yes.

on what the public good associated by a training mine
would be ?---Well not, not necessarily.

Didn't you want some input from experts into that
matter?---1, | dont know who would be an actual
expert on that matter.

We might come to that. But wouldnt you want to know
matters such as how many trainees could be expected to
go through a training proposal?

---Oh, right the scope of the. the scope of the thing, yes.
But - And the size of the school?---The - theyre all
issues of importance.

And what would be taught there 7--- Yes,

And whether it was actually needed by the industry 7—
- Yes.

And whether it was wanted by the industry ?---Yes.

And whether there was a, there was - it was going to be
put in a place that was convenient for industry access,
that was - - -7---A place of convenience?

it was well located ?---Well youre not going to gt a
- dig up @ mine in the middle of Newcastle to make it
conveniently focated.

And you had to weigh all of these things 7---Had to go
where the resource was.

You had to weigh all of those things in the balance didn't
youP---Yeah, all of those things were factors in my
consideration of it, yes.

Significantly, Mr Macdonald accepted that, as at 27 May
2008, the Submission was defective. He said that DCM’s
training proposal was “not up to scratch” and it “needed
to be more sufficient”. He also entertained doubts as to
whether it had wide industry acceptance. Those doubts
were highly relevant to Mr Macdonald's decision. As

Mr Coutts testified. if it was Mr Macdonald's intent

to improve training generally. it would be important to
establish whether the industry saw any value in the
training offered otherwise “theyTe not going to take the
people being trained”.

So in the weighing up that you described yesterday that
the Department had to do and you had to do to make a
decision on this topic, there was not much public good
in Mr Maitlands proposal and the potential was for
more money If you put it out to tender?---it was clear
there was a lot more work to do on that proposal.

As it was, it couldnt responsibly be granted. Correct?--
-/ don't think they say that at afl.

That was your view though reading it, wasn't it -
Well, [ thought at that point, at that point, the, the, the,
the, the, the, the project wasn't at a point where | could
sign a licence, that's for sure.

On the proposal that had been presented it would be
irresponsible giver this advice to directly ollocate the
resource to Doyles Creek?---At that point. Yeah.

Youre agreeing with me 7---At that point.

Then you —well, [ just —{ know — | accept your
qualification but [ want to make sure the- - -7—-Well,
its an important qualification.

[ want to make sure that the transcript reveals that
youre agreeing with me subject to a qualification 7---
Yeah. that’s fine.

Then you saw the options that were presented?---Yes,

And you understood — and you ve pointed this out —
that the first one was a direct aflocation’?---Yes.

BBut you understood as ! think you've agreed that at this
point that would be an irresponsible thing to do/---Untif
you developed the strong conditions.

Mr Macdonald said that any determination about the
merits of the proposal could not be finalised until the
Dayles Creek site had been explored and the resource
size identified in definitive terms. He gave the following
evidence about thisissue:

THE COMMISSIONER: For it, for it to have merit —
do you have — for you to consider whether it had merit
would have required you to undertake a very close
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analysis of the business plan, wouldn't it7---Well 1, |
! took the view, and [ still do, that um. in terms of the
training component, the only point at which it can be
really finalised is at the point where you actually know
the resource and therefore you know what potentially

! see?-—- - - -income you've got available to devote to it.

Sa that means you didnt really have to look at the
business plan at all, it was sufficient just to have an idea
becatise the details of the plan could be worked out in
the future. Is that right ?---No, no, that’s not correct.

Well, | thought that's what you were saying?---No, no,
I'm saying- - -

Well, what are you saying?---You, you can, you can
evaluate that but you don't have to see that as the,

as, as the plan set in concrete. And that's why the
conditions are devised tc make sure that once they know
what they re getting, that then the Departrent is in the
position to be able to negotiate and that's quite clear
and the Minister can accept or reject and if he doesnt
accept it he can then, or she can in fact take the licence
off them. And that's embedded within the conditians.

There is no evidence to suggest that Mr Macdonald
communicated to any DPI or ministerial officer after 27
May 2008 that he shared the DPI's concerns about the
inadequacy of DCM's proposal and believed that those
concerns should be addressed by the formulation and
inclusion of conditions in the EL.,

Mr Muilard did not suggest in his evidence that Mr
Macdonald ever told him that the inclusion of conditions in
the EL could ensure that the direct allocation of an EL to
DCM would defiver a public benefit, and Mr Hale did not
put to Mr Mullard that Mr Macdonald had expressed such
aview.

Mr Coutts said that he could not recall having any
cenversation with Mr Macdonald about DCM's proposal
between May 2008 and August 2008, He said that

he became aware of Mr Macdonald's opposition to the
recommendation in the DPI's draft briefing note only during
the course of a conversation with Mr Gibson. He gave the
following evidence about the conversation:

MR BRAHAM: Did Mr Gibson communicate with
yous the Minister's view of the Department’s position
towards a direct allocation afier receiving the briefing
note 7---My recollection of a conversation [ had with
Jamie post the submission was that this, this, this was
not the submission that the Minister was hoping to
recetve, that the Minister was hoping to get support
Jrom the Department for @ direct allocation and could
we. could we reconsider our position. Now. that’s a
conversation | had with Jamie Gibson, not the Minister,

and my response to that was, look, Jamie, if you want
us to have a another look at it youre going to have to
give me something in writing saying the Minister wants

ustodo A. Bor C

Further, Mr Coutts said that he had an expectation

that, if Mr Macdonald did not agree with the DPI's
recommendation, he “would have come back to us with
some notation on the file to do semething different”.

Mr Coutts conveyed that view to Mr Gibson during

their conversaticn about the draft brieAng note. But Mr
Macdenald provided no response to the draft brigfing note.
Mr Macdonaid did not ask for a formal brief nor did he
instruct the DPI to write to DCM about its application.

The Commission is satisfied that the only view Mr
Macdonald caused to be communicated to Mr Coutts was
one consistent with a desire to allocate the EL directly te
DCM. And this was at a time when there was no proper
basis upon which a decision to allocate the EL directly to
DCM ceould responsibly be made.

Mr Gibson recalled talking to “the Minister about the

fact that he did not want to, you know, accept the
Department’s advice at that time”. Mr Macdonald said that
he did not know whether he actually instructed Mr Gibson
to speak to Mr Coutts in these terms, but said that he may
have suggested to Mr Gibson that "we get to a position
where we can comfortably issue the licence”.

The Commission accepts the evidence given by Mr
Mullard, Mr Gibson and Mr Coutts. Mr Macdonald's
failure to inform any CPI officer that he agreed with the
P! that the Submission was defective. and his failure

to inform the DRI of his belief that conditions would
remedy the difficulties, militate against finding that Mr
Macdonald genuinely believed that appropriate conditions
in the EL would deliver a public benefit in consequence
of a direct allocation to DCM. After all, the only view
that Mr Macdonald conveyed Lo his staff and to the DPI,
throughout the process leading to the direct allocation, was
that he desired the direct aliocation to occur.

In all the negotiations, discussions and correspondence that
did, in fact, occur, it is extraordinary that Mr Macdonald
did not give consideration to option {2) suggested by the
DPl in the draft briehng note of 27 May 2008, namely,
“laln allocation of the area on a competitive basis with a
requirement to establish a training program as part of any
allocation”. Commeon sense must have led Mr Macdonald
to realise that adopting this option would prebably have
resulted in a training mine being proposed in terms far
better for the state than the manifestly defective and
virtually useless training mine proposal that was part of the
Submissicn. Common sense must have made him realise
that adopting option {2} would also lead to the likelihood
of a significant amount of money being paid to the state,
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and would give the DPI far greater control over the project
0 as to enable it to address with the successful bidder the
many concerns it had expressed.

But Mr Macdonald never said a word to the DP[ or his
staff about option {(2). He stayed silent abou:t it. He
never took advice on it and never had it investigated. His
explanations in regard to his failure to take up option (2)
have been addressed above and rejected.

The Commission reiterates that Mr Macdenald admitted
that it would have been irresponsible for hirm to grant the
EL simply in respense to the Submission, and he conceded
that mere work en the Submission was needed. In fact,
no more work was done on the Submission and, as is
discussed below, Mr Macdonald did not ask the DPI to
incorporate cenditions in the EL {the conditions were
incorporated at the independent initiative cf the DPI). As
regards the conditions that were included in the EL, of the
many problems that the DPI listed on 27 May 2008 (in
response to the Submission) only one was arguably covered
by the conditions. This, tco, is dealt with below when the
conditions are discussed in detail.

g
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Chapter 17: DCM meets the Jerrys Plains
community, and the meeting at the
Strangers’ Dining Room

In February 2008, Mr Ransley, on behalf of DCM, entered
into a contract to purchase land in the area of Jerrys Flains.
This land eventually fell within the Doyles Creek EL. Mr
Ransley did not dispute that he bought this land in his name
so members of the local community would not find out that
the real purchaser was a mining-related company. Members
of the community, however, became suspicious that land
was being purchased for the purpose of supporting the
establishment of a mine. Mr Maitland said that DCM was
compelled to meet with members of the community to
address their concerns about the application.

The meeting was held at a community hall in Jerrys Plains.
Approximately 66 members of the tocal community were
present. Mr Maitland attended with Mr Ransley and Mr
Poole. Mr Maitland and Mr Ransley gave presentations.
Mr Maitland agreed that a “carrot and stick approach” was
adcpted at the meeting.

As for the “carrot”, the project was identified as a

"$200 million mining school”. This statement is not possible
to support. Such a fhigure was never agreed upon by the
directors of DCM and there is good reason to believe that
no director, including Mr Maitland, had any belief that
DCM would spend $200 million on a training scheol.

Mr Maitland enurmerated the potential benefits of
establishing a mine in the area, including the possibility of
building a supermarket, increasing medical services and
improving public transport. He told the community that a
helicopter simulator might be built in the area so that pilots
would not have to train overseas, that money would be
injected into the community through a trust, and that water
would be recycled and returned to the community. These
proposals, at best for Mr Maitland, were mere puffs. No
concrete plans to provide any of the berefits Mr Maitland
had mentioned had been put in place.

As for the “stick”, Mr Maitland told the meeting that, if
DCM did not get the EL, the government would give it to

the “highest bidder”" who would not provide the benefits
that DCM promised.

Mr Maitland's approach was unsuccessful. Peter Reynolds,
a journalist who was present at the meeting and published
a report about it in the Singleton Argus, testified that no one
who attended the meeting could reasonably have formed
the view that the community supported the project. Mr
Maitland, himself, shared in this assessment of the meeting.
He said. candidly, that it was “a pretty hostile meeting” and
the community was against the mine.

Mr Ransley said that only four voices expressed opposition
to DCM'’s proposal and that, generally, the cornmunity
members were open to the mine. Mr Ransley's evidence
about this stands alone, and the Comrission does not
accept it.

Shortly after the meeting with the community at

Jerrys Plains, Mr Maitland arranged a meeting with Mr
Macdonald. The meeting teok place on 17 June 2008 at
the Strangers’ Dining Room within Parliament House.

Mr Maitland, Mr Ransley, Mr Macdonald, Mr Gibson and
Mr Munnings attended the dinner. Mr Macdonald told
the Commission that he indicated to those present at the
meeting that the DP| was not satisfied with aspects of
the application and that, "some of these things needed to
be addressed”. He said that he expressed the view at the
meeting that, “if the proposal was to go any further” there
needed to be “a lot of work done to meet what the DPI
saw as weaknesses” . Mr Macdonald said that, duning the
meeting, he stipulated eight conditions that had to be met
before he considered whether or not to directly allocate the
EL to Doyles Creek.

The eight conditions as to which Mr Macdonald testified
were:

l. DCM needed to be in “a strong partnership” with
the University of Newcastle.
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CHAPTER 7: DCM maats the Jerrvs Plans community asd the meeting ar the Snangers” Dising Room

2. DCM needed to be in a "defimte” partnership
with the HVTC to “operate jointly on the training
concept’”.

3. There had to be evidence of “community support”
and "community consultation”.

4. There had to be indications of support from the
Union.

5. There had to be indications of support from local
members of Parliament,

6. There had to be “strict conditions” attached to the
EL to ensure it was a training mine.

7. There had to be DPI support for the proposal.
8. There had to be indications of “industry support”.

None of the shortcomings in, or criticisms of, the
Submission that the DPI had identified in the draft briefing
note provided te Mr Gibson on 27 May 2008 (and read by
Mr Macdanald) was covered by the eight conditions about
which Mr Macdonald testified.

For ease of reference, the Commission will repeat the
more important shortcomings and criticisms that were not
addressed by Mr Macdonald's eight conditions. They are:

a)  Only very limited information on the proposal
had been provided and the proposal faled to
demonstrate that it was feasible or viable.

by DCM had indicated in its Submission that it would
conduct feasibility studies only once the resource
had been allocated, and this did not provide certainty
to government that the allocation of the resource
would achieve the outcomes DCM suggested.

c) The proposal did not demonstrate broad industry
acceptance regarding the suitability for employment
of the mining trainees (Mr Macdonald's allzged
condition requiring “indications of "industry support”
fell far short of what the Dl had suggested was
needed).

d) ltwas not clear how the proposal would link in to
existing traimng programs operated by other mines,
including virtual mine training facilities.

e) Skills obtained at the proposed training facility might
not be transferable to other mines, as the nature of
the training at a mine tended to be specific to the
type of mining conditions and equipment being used
in that particular area.

) A major mining operation was being proposed
with a small training component. This raised the
possibility that, once the mine had been established,

the training component could be downgraded or not
considered feasible in the long-term.

g) The time required to develop the mine was five to
six years, a fact that would defer any significant
beneft from the training mine for at least five to
six vears into the future. Any impact the training
facilities had on the skills shortages facing the
industry would necessarily be defayed by, at least,
that period.

h} The subject area of the application was close
to the township of Jerrys Plains, and there was
considerable community opposition to the expansion
of mining in the region (Mr Macdonald's alleged
condition requiring “evidence” of community
support and community consultation fel! far short
of meeting what the DPI had suggested was a
problem).

i Under the Guidelines the minimum financial
contribution required for the allocation of the
area would be in the order of $15 million but a
competitive allocation could result in a higher return
{that is, from additional financial contributions).

1)) ltwas unclear whether the proposed training
provided at the mine equipped the trainees with
skills that could be employed in other mines.

k} No review had been undertaken to examine the
extent to which the training activities proposed
by DCM intersected with other training programs
available in the industry to avoid unnecessary
overlaps or produce possible advantages.

The absence of any realistic coincidence between the

DPI's list of shortcomings and criticisms, on the one hand,
and Mr Macdonald's eight cenditicns on the other, falsifies
Mr Macdonald's evidence that his eight conditions were
intended to meet some of the DPI['s concerns (this intention
on his part allegedly leading to his statement to the meeting
that those concerns “needed to be addressed” and that

“if the proposal was to go any further” there needed to

be "a lot of work done to meet what the DP| saw as
weaknesses”).

Of the 11 eriticisms and shortcomings, only one (that
listed above as {f}), could possibly be ameliorated by the
imposition of conditions in the EL. This demonstrates
that, although Mr Macdonald accepted that it would be
“irresponsible” to grant an EL without the crticisms and
shortcomings identified by the DP! being substantially
met, he never gave instructions to the DP] to ensure that
something appropriate was done by DCM to remedy the
difficulties noted by the DL

Other evidence is inconsistent with Mr Macdonald's claims
that he had stated these eight conditions at the meeting at
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the Strangers’ Dining Room, that the eight conditions were
designed 1o meet the DPI's concerns expressed in the draft
briefing note of 27 May 2008, and that satisfaction of these
conditions was critical to his decision to allocate the EL
directly to DCM.

One of the many extraordinary features of the entire
process was Mr Macdonald's failure to inform the DP
about the dinner at the Strangers’ Dining Room. Mr
Macdonald agreed that he never told the DPI that he
intended to impose any conditions on DCM, nor did

he seek the DPIs input into the formulation of the
conditions. This conduct was contrary to accepted
practice. Conditions of the kind that Mr Macdonald said he
anncunced at the restaurant are not usually formulated by
ministers without any discussion or consultation with, or
documentary or other assistance from, their departments.
Further, the natural thing for a minister in Mr Macdonald’s
position to have done would have been to check with the
DPI that it was satisfied with the conditions he intended to
impose or had imposed. But Mr Macdonald did not do this.

Furthermore, the Commission does not believe that Mr
Macdonald could honestly recall the meeting with such a
high degree of clarity, when the evidence he gave about
other meetings and relevant events was marked by a
distinct lack of recollection on his part.

During his evidence, Mr Macdonald repeated his reference
to the “eight conditions” as if to make clear that they
represented his determination, at the time, to lay down a
business-like set of conditions that had to be met before

he would consider making a direct allocation. Were that

to have been true, one would expect that he would have
had a note of the eight conditions, or that Mr Gibson or Mr
Munnings {members of his staff who were present) would
have taken a note or that those of the proponents who were
present would have taken a note (seeing that, according

to Mr Macdonald, compliance with these eight conditions
was in effect a condition precedent to his granting a direct
allocation). But no one present made a note.

From the evidence that Mr Macdonald has given in two
of the three segments that make up this public inquiry
{namely, Operation Jasper and Operation Acacia), it
appears that he is not a person particularly concerned
with detail. He is not meticulous about reading briefing
papers and other documents, there is no evidence of him
personally drafting documents {no document drafted by him
has been produced in any of the two segments with which
he has been involved). Yet, he says he personally compiled
a list of eight conditions to meet the concerns expressed in
a document drafted by the DPI some months earlier. That
evidence is improbable, particularly having regard to the
fact that Mr Macdonald never produced a written list of
those conditions.

Mr Macdonald's evidence is uncorroborated by the
evidence of the other persons at the meeting. Mr Hale
submitted that the evidence of all those persons, taken as
a whole, establishes that Mr Macdonald mentioned seven
of the eight conditions at the meeting. The Commission
has carefully considered the evidence relied upon by Mr
Hale but is not satisfied that it bears out the submission.
Certainly, no witness testified that Mr Macdonald made a
statement to the effect that a set of conditions, which he
enumerated, had to be complied with, and that the direct
allocation to DCM was conditional on such compliance.

Mr Maitland said that he did not have a specific recollection
of the matters discussed at the meeting. Later, when

asked leading questions by Mir Hale on behalf of Mr
Macdonald, Mr Maitland agreed that DCM's partnership
with the University of Newecastle and the HVTC, and

the need for community, political and union support were
matters that generally featured in his discussions with Mr
Macdenald. He said that they could have been discussed
at the meeting. Mr Maitland did not say, however, that Mr
Macdorald identified these matters as conditions to be
met by DCM before he would consider the application any
further.

Mr Munnings said that he did not recall the “specifics of
the dinner”. But, when prompted by Mr Hale, said that he
recalled Mr Macdonald requinng evidence of cornmunity
support and a partnership with the University of Newcastle
at the meeting.

Mr Gibson said that he could not recall Mr Macdonald
imposing a reguirement on DCM to satisfy eight conditions
at the meeting. He said, however, that Mr Macdonald
made reference to the need for DCM to have a partnership
with the University of Newcastle and talked “generally
about the connectivity between training organisations and
Newcastle University”. He said that he could not recall Mr
Macdonald requiring DCM to furnish evidence of political
support from members of Parliament or union support at
the meeting.

Mr Ransley said that Mr Macdonald asked for evidence
of industry support at the meeting. He said that was the
only thing he recalled being discussed at the meeting,
Immediately after giving that evidence, he agreed with

Mr Hale that Mr Macdonald had mentioned a number of
the eight conditions at the meeting. But, in the light of his
previous statement, the Commission does not attach any
weight to the answers he gave to Mr Hale. In addition, on
24 June 2008, Mr Ransley sent an email to Xstrata Coal
{dealt with more fully below) in which he stated that “some
letters of support from the industry” vas the "final hurdle”
that had to be overcome before Mr Macdonald issued
DCM aninvitation to appiy for the EL.
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The Commission is satisfied that the eight conditions are
a figment of Mr Macdonald's imagination; his evidence on
this issue has been manufactured to accommedate the
perceived demands of the argument against him.

The truth of the matter is that Mr Macdenald came
nowhere near an attempt to satisfy the criticisms by

the DPI of DCM's Submission. He did not even try

to accommaodate them. But, he was ready to press on
regardless, to allocate the EL to DCM, and not to bother
about the oppertunities to the state that he was foregoing
on its behalf,
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Chapter 18: Mr Macdonald says he will grant
consent and seeks letters of support

The Commission is satisfied that Mr Macdenald told Mr
Maitland and Mr Ransley at the |7 Jure 2008 meeting

at the Strangers’ Dining Room that, subject to receipt of
demonstrations of support for the proposal, he intended
to grant DCM consent to apply for the EL. This finding is
based on an email Mr Ransley sent to Michael Buffier of
Xstrata Coal on 24 June 2008. In the email, Mr Ransley
told Mr Buffier that, "we should have an invitation within
the next two-three weeks from the Minister. | have had
to submit some letters of support from the industry as the
final hurdle”.

Mr Ransley said that he was unable to explain why he
believed that he would have the invitation letter within
two to three weeks. But it is clear from the email that it
was based on his belief that the provision of the “letters of

support” to Mr Macdonald was the "final hurdle” that, once

overcome, would trigger the issuing of the invitation to

apply for the EL. In the Commission’s opinion, Mr Ransley’s
keliel could have arisen only from Mr Macdonald giving him

such an assurance at the meeting.

Mr Macdonald agreed that he gave Mr Maitland and

Mr Ransley considerable encouragement at the meeting
“provided a number of things were done”. Mr Macdonald
testified that he had in mind the satisfaction of his eight
conditions when he gave this evidence. As previously
noted, his evidence about these eight conditions is
rejected. The Commissicon is satisfied that Mr Macdonald
encouraged Mr Maitland and Mr Ransley to believe that
he would grant consent to apply for the EL once they
furnished him with evidence of industry support for the
training mine.

But how could evidence of industry support for the
proposal justify Mr Macdonald directly allocating the EL to
DCM? Mr Macdonald said that he "wanted to see that the
project had the merit and it had the support out there”. Mr
Macdonald said that obtaining demonstrations ofindustry
support was one of the ways he sought to address the
DPI's concerns about the proposal. This claim requires
consideration.

Mr Gibson said that there was a discussion at the meeting
about the lack of broad industry support for the proposal
and the need to obtain eviderce of such support. He gave
the following evidence about the purpose of gathering such
support:

Was there a discussion about industry support 7---Yes.

What do you remernber about that ?---That at this stage,
or that stage | should say, that it didnt have or it didn'
seem to have hrooder industry support.

And wos there a discussion about what should be done
about that ?---Yes, ! think there was.

What —do you have a recollection of it 7--- Yes, there was
that wherever possible, there should be third party industry
endorsement sough [sic] from other, other refevant bodies.

Do you remember whose idea that was?-—-{ can't
specifically say whether it was the Minister’s or the
Proponents.

Was it anticipated that the Ministers office or you in
particular were going to have some role in refation to the
letters of support7---Yes, it was, the Minister made me the
contact point for the third party endorsements.

What does that mean?---So in essence the proponents
would go away and talk to other mining related businesses
and industries that may support this and then they would
write to the Minister’s office or the Department or both in
this case, suggesting that it was a good idea and because
of the benefits of the training and income stream for the
University et cetera, that it should go ahead.

And you were to be the addressee of those letters 7—-Yes, |
was. | seem to think that the Minister may have advocated
this idea, actuafly.

The idea of getting them or extending them to you?---Yes, |
think, it was the Minister’s idea.

Did you have an understanding at the time as to why
letters were going to be obtained and dealt with in that
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way 7-—in the absence of broader industry support or
peak industry body support, any additional third party
endorsements that are positive are certainly helpful in
odvancing any project of this kind.

How are they helpful7--- Theyre helpful in thot you are able to
then sell an idea that may be lorgely unpopulor with section
[sic] of the public or the community by pointing to other well
respected cornmunity and/or industry bodies that do support
i®.

So in that sense, they have a political significonce 7—-Yes,
absolutely

Apart from the political significonce that they had, which
you ve described, did you have an understanding that they
had any other purpose P—-Not really, other than the benefit
of being able to, it like a long term [ guess pofitical players
on both sides use this but it's an idea that gives you some
insurance for a policy decision that might not be popular.

It aflows the decision maker to pomnt to support 7---Yés, that’s
right.

And as far as you were then aware, it had, the letters of
support served no other purpose that you could see?~-That's
right, just to support this proposal.

Mr Macdonald did not dispute that ke asked Mr Maitland
and Mr Ransley to obtain indications of industry support for
the proposal. He denied he was seeking political cover in the
manner charactensed by Mr Gibson.

Mr Maitland, however, appeared to understand the true
purpose of the letters of suppert he obtained for Mr
Macdonald. In obtaining those letters, Mr Maitland was not
interested in obtaining evidence reflective of the true levels
of industry support for the proposal. He said that, "he wasn't
going to ask comparies that didn't offer support” or “ask
people to write letters of opposition”. He was not intending
to undertake a limited market survey. He was setting about
collecting letters of support, only. He was not interested in
letters that reflected disapproval of the project. He wanted
to accumulate a bedy of letters, preferably from prominent
individuals, all of whom were prepared to indicate support in
some form or another, for the training mine. The Commissicn
accepts Mr Gibson's evidence as to the purpose for which
these letters were to be garnered. They were to constitute
political cover or a political shield to enable Mr Macdonald
to protect himself from the criticism that {it must have been

foreseen) would inevitably result from his direct allocation of
a lucrative and valuable EL to DCM, a company of which his
mate and political ally, Mr Maitland, was chairman.

The situation was appropriately summed up by Mr Mullard.
When he reviewed DCM's application for the EL, including
the letters of support that were attached, he said that he did
not give the letters “a whole lot of value” as “you wouldn't
include pecple whe didn't support the project”.

In the Commission’s view, Mr Mullard's assessment of the
significance of the letters is correct. The Commission does
not accept that Mir Macdonald, a senior and expenenced
politician and minister, genuinely believed that, by encouraging
the prncipals of DCM to obtain expressions of industry
support, he was employing an effective means to gauge

the true level of industry support for the proposal. He was
seeking “third party endorsements”, as described by Mr
Cibson, for the purpose of defending his decision to grant
DCM consent to apply for the EL. After all, Mr Macdonald
was well aware that mining companies were opposed to the
training mine idea — that was his suggested reason for not
obtaining advice from MMAC,

The day after the meeting in the Strangers’ Dining Room, Mr
Cibson sent an email to Mr Ransley in which he provided him
with a mailing address for the minister’s office. Mr Cibson
told the Commission that the letters of suppert were to

be directed Lo the Minister's office. He gave the [ollowing
evidence about the reason for this:

Did you have an understanding as to why the letters were

to be directed ro the Mirusters office rather than to jor
example the DFPI7—It was my understanding that because
the Department were not agrzeable at least at this stage or,
you know, at this point in time to the proposal, that it was the
Minister's view that if they came to the Minister’s office, we
could collate them, assess what we had and with a view to
using them in the future if so required.

At no stage in the application process was the DPI agreeable
to the direct allocation of the EL to DCM. Mr Macdonald
knew that the DPl was sc opposed as at |7 June 2008,

and by directing that the letters of support be sent to the
ministerial office, sought to conceal from the DPI the fact
that DCM was obtaining selective letters of support for the
purpose of providing Mr Macdeonald with political cover
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Chapter 19: Mr Maitland and Mr Ransley
obtain letters of support for Mr Macdonald

Following the meeting at the Strangers’ Dining Room, Mr
Maitland and Mr Ransley set about obtaining letters of
support for DCM's training mine proposal. Some letters
were provided to Mr Gibson prior to 21 August 2008, the
date upon which Mr Macdonald granted DCM consent to
apply for the EL. The remaining letters were provided after
this decision was made.

Mr Maitland said that some of the industry people

who provided letters in support were friends and “old
comrades” from the union. A number of those people
claimed they were not informed about significant

aspects of the proposal or the nature of Mr Maitland's
involvement. Indeed, none was provided with substantive
information as to what was proposed. In some cases, the
organisations providing the letters potentially stood to gain
financially or in some other way from the project, but that
fact was not disclosed in the letters.

The circumstances in which each of the letters came to
be written prior to 21 August 2008 are set out below. The
letters written after 21 August 2008 are discussed later in
this report.

In 2008, Michael Buffier was chief operating officer of
Xstrata Coal and a member of the Executive Committee
of the NSW Minerals Council. In early 2008, he received

a phone call from Mr Ransley, who was looking for a larger
player to be involved in a project to develop a mine. Michael
Buffier understood Mr Ransley was proposing that Xstrata
Coal enter into a Joint venture with DCM, and that Xstrata
Coal should provide access to its infrastructure and help
run the proposed commercial mine, part of which would be
set aside for training. Mr Ransley mentioned DCM'’s need
to obtain an EL.

I his email to Michael Buffier of 24 June 2008, Mr
Ransley asked for a letter in support of the proposal and
said that, “five other mining companies such as yourselves
are sending in letters of support for 2 “Training Mine”
directly to lan's office via his Deputy Chief of Staff™. This
statement was untrue. As at 24 June 2008, no mining
company had indicated that it would send letters of support
as described in Mr Ransley's email. Eventually, pricr to

21 August 2008, four mining companies provided letters

in support of the training mine, but this did not cure the
falsity of the email. The ernail was a deliberately misleading
statement by Mr Ransley, which reflected the importance

he attached to obtaining letters in support of the proposal.
Upon receipt of Michael Buffier's letter on 26 June 2008,
Mr Ransley sent an email to Mr Maitland and Mr Poole in
which he exclaimed, Am [ fuckin good or what”.

Michael Buffier's letter to Mr Macdonald noted that,
although the NSW coal industry was experiencing
excellent growth, there was a skills shortage in a number
of areas “impeaching upon the industry’s growth and
operations” and that having a training mine “whereby
personnel can gain first-hand experience as part of their
training would greatly assist in ensuring a steady flow of
experienced personnel for the industry”. The letter did not
go beyond this level of generality. At the public inquiry,
Michael Buffier agreed that, at the time he wrote the letter,
he did not know how many pecple were to be trained.

Before the letter was signed by Michael Bufher, there
had been further discussions about the proposed joint
venture in which Michael Buffier had told Mr Ransley
that Xstrata Coal would become involved in operating the
mine only if it had more than 50% of the equity. Michael
Buffier agreed with the propositions that his interest was
in Xstrata Coal making profits from the commercial mine
and that an EL was required to make the joint venture
possible. Michael Buffier did not disclose in the letter

to Mr Macdonald that Xstrata Coal anticipated having
equity in the proposed mine.

On 27 Jure 2008, Mr Maitland emailed Brian Flannery,

the managing director of Felix Rescurces Ltd, and attached
some information on the training mine and a draft letter in
support. Mr Flannery signed the letter. It consisted of three
paragraphs and contained a statement that the training
mine would help address the skills shortage in the mining
industry. Mr Flannery said that he provided the letter
because he thought the “idea of a training mine was a good
idea”. He agreed that the letter was intended to convey his
general support for a training mine and nothing more. He
did not know in any detail what training was proposed to be
provided or how many people would be trained but believed
that Mr Maitland and DCM would know what would be
needed. He said that he was not aware, at the time, that
Mr Maitland was a shareholder of the company applying
for the EL.

On 8 August 2008, Brendan McPherson, the CEO of
Donaldson Coal. wrote a letter in support of DCM's
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proposal to establish a training mine. The letter noted that,
while Donaldson Ceal had its own training programs, which
would be ongoing, it supported the proposal.

Mr McPherson became aware of DCM's proposal
concerning a training mine in mid-2008, after receiving a
copy of an email from Mr Maitland to Margaret Fisher,
the government relations manager for Donaldson Coal
and an associate of Mr Maitland. Ms Fisher advised him
that Mr Maitland wanted a letter from Donaldson Coal

in suppart of the proposal. Mr Maitland's email attached

a presentation outlining a proposal “for a commercially
sustainable mine and a centre for educational, training and
research excellence”. The presentation document lacked
detailed information about the project, such as the size of
the mining operation, the number of people to be trained or
the courses that would be offered.

The proposal was considered by Stephanie Reynolds who
was in charge of training for Donaldson Coal. In an email
of 14 July 2008 to Mr McPhersen, she noted a number
of concerns and concluded that the proposal "lacks
sufficient depth to really allow detailed consideration”.
Mr McPherson emailed a response to her the next day
noting he shared her concerns and, while he thought Mr
Maitland’s objectives “are probably honourable”, went
on to say, ‘| think this is entirely a front for them to get

a ceal mine on the cheap”. He also noted that he had no
intention of outscurcing Deonaldson Ceal's traiming but
concluded that “the politics may mean we support [the
proposal] in principle”.

At the public inquiry, Mr McPherson was asked to explain
his comment about getting a coal mine “on the cheap”.

He told the Commission that he was aware at the time
that DCM was trying to get the rmunister to grant an EL
without there being a tender. He said that he was aware at
the time that “there had been some fairly significant prices
paid for coal assets in New South Wales for exploration
licences and it seemed to me that it would have been more
appropriate ... to tender the concept [of a training mine]
instead of giving it to one person”.

Mr McPherson also explained his statement about
supporting the proposal because of “the politics”. He said
this was a reference Lo keeping Mr Maitland, the union and
Mr Macdonald happy. fHe said that he understood from
what Ms Fisher had conveyed to him of her discussion with
Mr Maitland that Mr Maitland needed letters of support
because of something he had been told by Mr Macdonald.

Peter Murray was the general secretary of the Mining
and Energy Division of the CFMEU from 2003 to
December 2008. In 2008, he was also the chairman of
the United Joint Ventiire Operating Committee, a body
which oversaw a joint venture between Xstrata Coal and
the CFMEU relating to a coalmine in the Hunter Valley
known as United Collieries. Peter Murray had had a close
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and cooperative relationship with Mr Maitland over many
years and was a strong and longstanding supporter, in
principle, of the establishment of a training mine. He said
that he was approached by Mr Maitland in early July 2008
and he {Peter Murray) volunteered to provide a letter

in support of the training mine on his own behalf. The
letter was prepared on CFMEU letterhead. Peter Murray
said that this was an inadvertent mistake made by his
secretary when prepanng the letter for his signature. The
signature block records Peter Murray as “Chairman United
Collieries”. Peter Murray said this was also a mistake, as he
intended to sign the letter in his capacity as the chairman of
the jeint venture operating committee,

Peter Murray initially said that he drafted the letter But
the letter had been drafted by Mr Maitland, including the
contents of the signature block. On 29 June 2008, Mr
Maitland emailed the draft to Peter Murray, who signed the
letter without making any alterations. The letter contained
the statement that United Collieries had been briefed

on the proposal. Peter Murray conceded that there had
been no such briehng and the statement was false. The
letter also contained the statement that “Lnited supports
the establishment of the training mine” but there was no
evidence to suggest that this was true.

A letter was written on behalf of the Australian Council of
Trade Unions (ACTU) by Sharan Burrow, a longstanding
union colleague and comrade of Mr Maitland. Mr Maitland
had a very friendly relationship with Ms Burrow. Ms
Burrow now resides in Europe and could not be called

at the public inquiry, despite attempts to contact her for
this purpose. Her letter follows a similar pro forma madel
provided by Mr Maitland to other letter writers. There

is no evidence to suggest that she was provided with

any information concerning the fundamental commercial
aspects of the proposal.

A letter was written by Mr Randall on behalf of 2 company
known as Hydromining Coal. At the time, Mr Randall,
through his company, Comet Coal & Coke, was expecting
a financial reward as a “finder’s fee” for the Doyles Creek
site, on the basis of promises made by Mr Ransley.

Mr Maitland knew the letter was written against that
background. Mr Randall largely adopted a pro forma letter
drafted by Maitland. Mr Randall supported the concept of
a training mine in pnnciple, but had not been provided with
information concerning the training proposal so as to be
able to come to an informed view as Lo its merits.

The letters of support for the training mine had a high
level of generality and superficiality. None supports
DCM's proposal. Moreover, the letters so provided were
not indicative of the general position of the industry. Mr
Maitland acknowledged that, “there was some mining
companies that didn't agree”. The NSW Minerals Council
did not support the proposal. Mr Coutts testified that
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when the union had raised the training idea previously,
industry had been “quite negative”, as they had their own
training programs. They preferred these to a central training
program with union involvernent. Mr Macdonald knew
that there was industry oppasition from important mining
companies.

As Counsel Assisting submitted:

In summary, on no view could the letters provided even on
their face be taken to represent industry support. The few
letters provided by industry participants do not represent
any significant subset of the industry. The letters on their
face do riot represent support for the particular proposal.
Even taking the letters on face value, on no reasonable view
could any condition as to widespread industry support
have been regarded as satisfied on the basis of those letters
and the same applies as to wider support.
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Chapter 20: Mr Macdonald and Mr Maitland
approach the NSW Minerals Council

On 22 July 2008, Mr Maitland met with Dr Williams,
the CEO of the NSW Minerals Council, a peak body
that represents coal and mineral producers in NSW,

The purpase of the meeting was for Mr Maitland to try
to obtain the NSW Minerals Council's support for the
training mine proposal. Mr Maitland emailed Mr Ransley
the fallowing day and advised him that, while Dr Williams
told him it seemed like a good project, the Executive
Cemmittee of the NSW Minerals Council would need
to consider the proposal before granting approval. Mr
Maitland indicated in the email his belief that the NSW
Minerals Council was unlikely to offer support.

Dr Williams said that, after she was approached by Mr
Maitland, Mr Macdonald directly raised the proposal with
her. The evidence adduced at the public inquiry does not
allow the Commission to ind whether Mr Macdonald
approached Dr Williams before or after he granted DCM
consent to apply for the EL. Itis convenient, however, to
deal with the circumstances of that approach at this point
in the report.

Dr Williams told the Commission that Mr Macdonald
raised the issue of DCM's proposal dunng two telephone
calls, one of which was received in the early morning, and
during the course of three meetings that had been arranged
for the purpose of discussing other matters. Dr Williams
said that Mr Macdonald told her that he wanted the project
to go ahead and for the Minerals Council to make some
form of “public statement of afirmation of the project”.

Dr Williams testified “that the Minister wanted that broad
[industry] support because he wanted to issue the licence
and allow the training mine te, to go ahead”.

Dr Williams described the nature of Mr Macdonald's
approaches in the following terms:

How did you feel as a result of those requests 71 felt
under pressure, [ mean, | had never been asked to provide
support for something by a Minister in that, in that way
and certainly not on a repetitive bass

So this was an unusual request, is that fair 7---1t was in my
experignce, yes.

Well, a key part of your job was to lobby the Minister and
the Government on particular issues. is that fairi---That's
correct,

And that's because the Minister and the Government has
the decisionmaking power in respect of the issues which
vou lobbied them about ?---That's correct.

And here you were being in effect lobbied by the Minister
to support something, is that fair?---That reversal of role is
a good description, yes.

And you were being lobbied to support something which
the Minister had indicated to you he was enthusiastic
about?-—-That’s correct.

And supported himself?---That's correct.

And in respect of which he ultimately had the
decision-making power?

~—-That’s correct.

Did that strike you as wholly bizarre at the time you were
being asked?

-l dont know whether | would have used the word
bizarre but it struck me as extremely unusual and it was
very - it felt very intense pressure to support.

Mr Macdonald denied that he lobbied Dr Williams or
placed her under any pressure to suppart the training mine
proposal. He said that he wanted the NSW Minerals
Council to indicate its position with regard to the proposal
and doubted whether he even went so far as to ask the
NSW Minerals Council to support it.

The Commuission rejects this evidence. Dr Williams
presented as a truthful witness who gave careful evidence.
Her testimony that Mr Macdonald applied pressire on
her to obtain the NSW Minerals Council's support for the
proposal is borne out by the minutes of the NSW Minerals
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Council Executive Committee meeting on 11 September
2008. The minutes make reference to the fact that “there is
a lot of political pressure that is being applied”. Dr Williams
said, and the Commission accepts, that the reference to
“political pressure” was the pressure being exerted upon
her by Mr Macdonald to support the proposal.

Mr Macdonald's conduct in lobbying the NSW Minerais
Council was contrary to his own perception of his rele. In
his compulsory examination he accepted that it was not
part of his role to assistin the garnering of industry support,
political support or community support. He asserted then
that he did not do any of that. But Dr Williams' evidence
proves to the Commission’s satisfaction that he did.

On |1 September 2008, the Executive Committee of the
Minerals Council determined not to support the training
mine concept. As Counse! Assisting submitted:

The briefing note to the Executive Committee detailed
the proposal, noting that the "minister is keen to issue

the exploration licence, but only if there is broad industry
support”. The note also referred to the proposal as
“palitically sensitive” and "o ministerial pet project”.

The Committee resolved to decline to support the
proposal, and the action item called for a draft response
{to the Minister) to be circulated. [t would seem that

the response, whilst it was drafted, was never sent. Mr
Macdonald, however. became aware of the Minerals
Council's position at least through Mr Gibson who
discussed it with him. Not only did Macdonald know
that he faifed to elicic o public stotement af support from
the Minerals Council, but he knew the Minerals Council
resofved not to support it as this was a topic of discussion
in fus office. Macdonald conceded as much in fus evidence
when he suggested that he had hoped "that the Minerals
Council might reconsider thefr position”.
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Chapter 21: The meeting on 14 August 2008

By mid-August 2008, Mr Maitland and Mr Ransley had
obtained a number of letters in support of the training
mine. Arrangements were then made to meet with Mr
Macdonald and his staff to discuss DCM's application.

A ministerial diary record and Mr Maitland's DCM
expenses claim form suggest that the meeting tock place on
[4 August 2008 at Governer Macquarie Tower in Sydney
and that Mr Maitland, Mr Gibson. Mr Munnings and Mr
Macdonald were present. Mr Ransley also attended the
meeting. Mr Macdonald said, however, that he was not
sure whether he attended the meeting. For the following
reasons, the Commission is satisfied that he did attend the
meeting and that he told Mr Maitland and Mr Ransley that
he would grant DCM consent to apply for the EL within
the week.

MNo one who attended the meeting had a geod recollection
of the matters discussed. The best evidence of what
occurred at the meeting is to be found in two emails that
were sent by Mr Stevenson and Mr Ransley after the
meeting.

On 15 August 2008, Mr Stevenson, who was not at the
meeting, sent an email to Mr Maitland, Mr Ransley and
MrPocle and noted that:

[Floflowing my discussion with John [Maitland] this
morning, [ assume that the letter from the Minister will
be a formal invitation to apply for an EL under section
{3 Mining Act ... What this means is that he will not
go to tender but will seek exclusively from us our formal
application for the EL which will involve a detailed
submission (but which we have effectively already done
in the previous ‘informal submission). So the indications
are that we will be the only party invited to apply and
assuming we can tick alf the procedural boxes which are
required then we should get the EL.

Mr Maitland said that he could not recall the meeting. He
told the Commission, however, that, based on the contents
of the email, he believed that Mr Macdenald told him at the

meeting that he was going te grant DCM consent to apply
for the EL or that he intended to make a decision about that
issue. In the Commission's view, the references in the email
to “the letter from the Minister” and “the indications” that
DCM would be the “only party invited to apply” are a strong
indication that, at the previous day’s meeting, Mr Macdonald
had conveyed to Mr Maitland that he would grant consent
for DCM to apply for the EL.

On 16 August 2008, Mr Ransley emailed Michael Buffier
and said, “Good meeting with lan, with all things being equal
we should have the letter this week”. Mr Ransley agreed
that, while he had no recollection of the meeting held on (4
August 2008, the reference in his email to “lan” was to Mr
Maedonald and the reference to the "meeting” was to the
meeting held on J4 August 2008,

Mr Hale submitted that the content of Mr Ransley’s emnail
does not support a finding that Mr Macdonald told Mr
Maitland and Mr Ransley that he would issue the invitation
to apply for an EL within a week. This submission, however,
ignores Mr Gibson's evidence relevant to this issug,

Mr Gibson testified that, after the meeting on 14 August
2008, Mr Macdonald gave him a clear direction that he
wanted to issue DCM with an invitation to apply for the
EL. Mr Gibson told Mr Macdonald that the DPI opposed
this course. Notwithstanding this advice, Mr Macdonald
indicated to Mr Cibson that he wanted to proceed to
invite DCM to apply for the EL but did not want to
involve the DPI in the process of granting DCM consent
to apply for the EL.

Mr Gibson explained Mr Macdenald's reasons for this
attitude in the following exchange with Counsel Assisting:

What you haven't dore is asked the Department to provide
a briefing?

---Thats right.

Why didnt you osk for thar?—-At this stage the Minister
was very keen to issue the invitation only. He was aware
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of the Department’s position in relation to this. Requesting
them to prepare the appropriate documentation he would
have been met with resistance and taken time even though
the Minister could lawfully direct them to do that so it
was the Minister’s view to expedite that by having the
paperwork prepared in-fouse as it were.

Is that, Is your evidence, the evidence you Ve just given
reflects a discussion you had with the Minister 7---Yes.

In which he expressed a preference for doing the invitation
in the Ministerial office ?--- Yes, he wanted it done quickly.

He didn't just want it done quickly on your evidence he
wanted it done in the Ministerial office ?---He did. he
wanted it done quickly and he wanted it done in-house. If
the Department didn't support this proposition and they
hadn't up until this point then it would be done from the
Minister by the Minister,

Mr Gibson said that, after being directed by Mr
Macdonald to arrange the invitation letter, he instructed
Mr Munnings to obtain the necessary documentation. On
19 August 2008, Mr Munnings obtained a copy of a pro
forma invitation letter from the DPI. In the Commission’s
view, Mr Gibson would not have set these events in
motion unless directed to do so by Mr Macdenald. Mr
Cibson's evidence, in any event, was to this effect. That
evidence is accepted.

Mr Macdonald's conduct in this regard was fundamentally
contrary to accepted practice. To instruct his staff, asit
were, to go behind the back of the DPL to obtain a pro
forma document to enable his staff (without the knowledge
of the DP) to prepare and send a letter inviting a party to
apply for a direct allocation of a valuable and potentially
lucrative EL {when that task was understood to fall
properly within the province of the DPI), was conduct that
was unique in the experience of all the senior bureaucrats in
the DP! who were responsible for mining matters.

Shortly after obtaining the pro forma letter, Mr Munnings
prepared an initial draft of the invitation letter, which

included the staternent that DCM’s proposal was
supperted by, amengst others, the University of Newcastle.
Mr Munnings relied upon the letter that Mr Maitland

had obtained from the University of Newcastle in 2007

as justification for including the statement in the draft
invitation letter that the university supported the proposal.
On 16 August 2008, Mr Maitland emailed a copy of the
university's 2007 letter to Mr Munnings. Mr Maitland
could offer ne explanation for providing Mr Munnings with
a copy of that letter on that date. The Commission infers
that Mr Maitland did so in response te a request from Mr
Munnings or Mr Gibson for assistance in drafting the letter
of invitation.

In the light of all the evidence canvassed above, the
Commission is satishied that Mr Macdonald told

Mr Ransley and Mr Maitland at the meeting on 14
August 2008 that he intended, within a short period

of time, to invite DCM to apply for the EL. After that
meeting, consistently with the advice he had so given,
Mr Macdonald instructed Mr Cibson to prepare the
necessary paperworls, and to go behing the backs of his
DPI officers, so as to ensure that the invitation would be
issued to DCM.
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Chapter 22: The invitation letter is prepared

and sent to DCM

There was considerable contact between Mr Maitland
and Mr Munnings around this time. Mr Maitland and

Mr Munnings went out to dinner on the evening of {9
August 2008. While they both said they were unable to
recall the dinner, it is likely that the progress of DCM's
application and the steps that were being taken by Mr
Munnings to prepare the invitation letter were discussed
between them. Telephone records indicate that Mr
Maitland and Mr Munnings were in regular contact on 19,
20 and 21 August 2008.

Mr Gibson settled the invitation letter on 21 August 2008.
He said that, before doing so, he sought Mr Macdonald's
input into the letter on two occasions, and spoke to

Mr Maitland abeut the terms of the letter. Mr Gibson

said that Mr Macdonald suggested he should talk to Mr
Maitland about the letter because he (Mr Macdonald)
was concerned that he (Mr Gibson) should check with Mr
Maitland as to “where things were up to”.

Telephone records indicate that there was contact between
Mr Gibson and Mr Maitland around | pm on 21 August
2008, and between Mr Maitland and Mr Macdonald
earlier that day. Mr Maitland said that he could not recall
the matters discussed with Mr Gibson during their phone
call, although, in the Commission’s view, it is likely that
they discussed the drafting of the invitation letter. Mr
Macdenald could not recall receiving a telephone call from
Mr Maitland on 21 August 2008.

Mr Macdonald signed the invitation letter later that day.
In the letter, Mr Macdonald invited DCM to apply for

an EL in respect of land at Doyles Creek, subject to the
provision of a supplermentary submission outlining in detail
the "industry and wider community support for such a
proposal”.

The conduct of Mr Macdonald, as minister, and his staff'in
preparing the invitation letter themselves, without any input
from the DPI, and sending it out, was again unique in the
experience of the senior DP| bureaucrats.

Mr Macdonald had a different recollection of the events
surrounding the issuing of the invitation letter, although he
agreed that the circumstances were unique,

He said that he thought that Mr Munnings came in to his
office with the draft letter and indicated to him "that the
[Pl may be a bit more comfortable about this, and this is
the instrument that will get the matter rolling for resolution
as the matter can then be fully considered”. Mr Macdonald
explained that, prior to signing the invitation letter. he
thought that the DPIl was “softening” in its opposition to
the proposal and that there “could be a way through”.

The Commission rejects this evidence in its entirety.

Mr Gibson and Mr Munnings denied engaging in such a
conversation with Mr Macdonald on 21 August 2008, The
Commission accepts their evidence. There was no evidence
adduced at the public inquiry to suggest that DPl officers
had expressed to Mr Munnings and Mr Gibson opinions
about DCM's proposal different from those expressed

in the draft briefing note. The Commission can see no
reason why Mr Munnings and Mr Gibson would represent,
falsely, to Mr Macdonald that they had. This is yet another
example of Mr Macdonald giving false evidence.

Mr Hale submitted that the Commission should not
accept Mr Munnngs’ dentals about the conversation with
Mr Macdonald on 2| August 2008, He submitted that
Mr Munnings had a close association with Mr Maitland
and Mr Ransley and may have been acting in their
interests on 21 August 2008. Mr Hale complained that
he was prevented from questioning Mr Munnings about
this at the public inquiry, and it would be unfair to accept
Mr Munnings’ denials and disbelieve Mr Macdonald. The
decision about which Mr Hale complains is set out below
in the following exchange:

MR HALE: Mr Munning [sic), my name s Hale and
[ appear for Mr Macdonald. You were asked a number
of questions ebout your, the curriculum vitae and
qualifications that you sent to Mr Ronsley. Perhaps you
might be provided with volume 27 page 8119,

o ICAC REPORT L snzme o sope e swnes e Moed s b el e



THE COMMISSIONER: Sorry, what are you going to ask
about, Mr Hale?

MR HALE: About [his curriculum vitae and sending it to
Mr - - -

THE COMMISSIONER: What has that gof to do with
you?

MR HALE: It does, might we suggest, to the nature of the
relationship he might have had with Mr Maitland and afso
Mr Ransfey:

THE COMMISSIONER: | will not aliow that, Ms
Williams s perfectly entitled fo question about that and |
will aflow her to question but not you.

MR HALE: It does go to the reliability of some of the

evidence that he might have given.

THE COMMISSIONER: Mr Hale, you have been
appearing in these inguiries for a long time. | will not allow
cross-examination on the basis of general reliability without
counsel telling me what their interest is in the sense of
whether their client has an affirmative case in regard to the
issues on which questions are directed. | connot see that you
have any interest in asking questions about the relationship
between Mr Munnings and Mr Ransley.

MR HALE: And Mr Maitland.

THE COMMISSIONER: And Mr Maitland and if there
are questions to be asked about the relationship between Mr
Mounnings and Mr Maitland of course ! will allow Mr Kirk
to question on those but ot you. Do you get the point, Mr

Hale?
MR HALE: [ do but - - -
THE COMMISSIONER: Thank you.

[t was made clear to Mir Hale that it was not readily
apparent what interest he had in questioning Mr Munnings
about the nature of his relationship with Mr Maitland and

Mr Ransley. In the Commission's view, as Mr Hale failed
to explain what affirmative case he had in regard to the
relationship between Mr Munnings and Mr Maitland,
and that between Mr Munnings and Mr Ransley, the
Commissioner was entitled te implement the directions
he had given on this topic before the public inquiry
commenced. and te refuse to allow Mr Hale to questicn
Mr Munnings on these issues. Mr Hale had no affirmative
case to put to Mr Munnings on these issues and wished
merely to indulge in exploratory cross-examination. This
is precisely what the Cornmissioner explained, before the
inguiry commenced, would not be allowed.

During the Operation Acacia segment of the public inquiry,
the Commission heard evidence from 52 witnesses, the
vast majority of whom were represented by counsel.
The inquiry would have expanded infinitely, and out of
control of the Commission, were all counsel involved to
be allowed to put exploratory questicns to witnesses in
respect of issues on which they did not intend to adduce
an affirmative case. The Cormmission was conducting an
investigation by way of an inquisitonal inquiry. 1t was not
conducting a crniminal or civil trial in accordance with the
established rules of the adversarial system.

The directions that were made as to the questioning of
witnesses were based on directions made in the Royal
Commission into the building and construction industry
{albeit that the Commission’s directions were not as
stringent). On this particular issue, these directions were
upheld by Heerey J in Kingham v Cole [2002] FCA 45.
They also have the support of s 34(1) of the ICAC Act,
which entitles a legal practitioner, with the Commission’s
leave, to examine or cross-examine witnesses “on any
matter that the Commission censiders relevant”. Unlike
the pasition with regard to a trial conducted in accord with
the adversarial system, a practitioner needs leave to cross-
examine a witness.

The Commissioner held that, without any statement by Mr
Hale as to an afirmative case that he wished to advance
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CHAPTER 22: The ivatanon berror s progar ol

on behalf of M Macdonald, the cross-examination that Mr
Hale wished to undertake did not concern a matter that
the Commissioner considered relevant.

In any event, the Commission is satisfied that the evidence
establishes that, on 14 August 2008, Mr Macdonald
conveyed to Mr Maitland and Mr Ransley his intention to
grant DCM consent to apply for the EL. The Commission
is not persuaded that, in coming to that decision, Mr
Macdonald was influenced by a belief that the DPI had
softened its opposition to DCM's propesal. As mentioned,
there was no softening whatever. and no grounds existed
for any such belief on My Macdonald’s part. He was simply
not telling the truth on this issue.

In the Commission's opinion, Mr Macdonald's evidence
about the DPI softening its opposition to the direct
allocation was an unconvincing attempt to deal with the
fact that he granted DCM consent te apply for the EL
in the face of the DPI's unequivocal and strong negative
advice about DCM's proposal. Nothing had changed
from the date upon which Mr Macdonaid received that
advice and the date of his decision to grant DCM consent
to apply for the EL. Mr Macdonald knew that in these
circumstances it was irresponsible for him so to proceed,
but he did so.

Mr Macdonald also sought to justify his conduct by
testifying that the circumstances had changed because
“there was more support coming in”. By “support”, Mr
Macdonald was referring to the letters in support of

the proposal that had been provided by Xstrata Coal,
Doraldson Coal, Felix Resources Ltd, Peter Murray,
Hydromining Coal and the ACTU. Mr Macdonald said
that he read the letters and regarded it as particularly
significant that Xstrata Coal supported the concept of 2
training mine. Ile said that the support of the ACTU was
“vital and very informative for me in terms of considering
the matter”.

The letters, on their face, demonstrated that others were
prepared to endorse the idea of a “training mine”, but
they did se at a high level of generality. Xstrata Coal,
Felix Resources Ltd and Donaldson Coal did not state
any intention to consider the possibility of employing

any persons trained at a training mine. Donaldson Coal
indicated that it intended to continue to use its own mine
training programs. Hydromining Coal stated that it was
seeking to develop a mine in the Hunter Valley. It was,
therefore, in no position to contemplate the possibility of
employing any trainee coal miners until such time as it
obtained a mining lease and established a mine. In truth,
Mr Macdonald was none the wiser about the true level of
industry acceptance of the proposal.

MNevertheless, Mr Macdonald gave evidence that the letters
were critical documents:

What, what had changed between May and
August ---May and August?

Yeah. Have you just done a - - -?-—-There was more
Support coming in.

So the letters of support ?---Were, were critical

Yeah. Well you had a view, you had, do you know how
many letters you had between May and August 7---/
wouldnt, ! wouldnt be able to put a number on it.

Could be five ?——-Could be more, could be less, I'm not sure
but there were some substantial letters of support at that
point.

fs that afl that had changed 7—Well that | can recall at this
poinit.

Because nothing about the proposed training facility had
changed had it between May and August P---But see - - -

- - how many trainees and how much coal >---No, thats
correct.

None of that had changed 7---Yes.

So the public benefit that was going to be delivered to the
State of New South Wales hadn't changed had it?--- This
was subject to the conditions. When [ signed that
document - - -

The Commission is satisfied that Mr Gibsen correctly
characterised the letters as “third party endorsements”.
They were “critical” to Mr Macdonald but not for any
purpose connected with addressing the DPI's concerns
about the adequacy of DCM'’s particular proposal.

The letters were critical to the political cover that Mr
Macdonald expected that he would need by reason of his
decision to grant DCM consent to apply for the EL.

The fact remains that DCM had done nothing to alleviate
the DPl's concerns expressed in the draft briefing note of
27 May 2008. The Commissicn draws attention to this as
Mr Macdonald accepted that it would be irresponsible for
him to grant the EL without addressing the DPI's concerns.

Mr Maitland collected the invitation letter from Mr

Gibson on the afternoon of 21 August 2008. The DPl was
unaware that Mr Macdonald had granted DCM consent to
apply for the EL. On Z September 2008, lan Kirkwood, a
journalist from the Newcastle Herald, sought confirmation
from the DPI that Mr Maitland had been granted consent
to apply for the EL. Mr Mullard said that he first became
aware of Mr Macdonald's decision when Mr Kirkwood's
enquiry was brought to his attention.

Tou

e
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There was no dispute that the process by which Mr
Macdonald granted DCM consent to apply for the EL

was entirely unprecedented. It was also highly irregular

A minister may direct officers of his or her department

in writing to take administrative acticn in the face of
departmental epposition. Subject to the direction being
lawful, departmental officers are normally obliged to

obey such a direction. But Mr Macdonald chose to avoid
confronting his own department about a step that he

krew it fundamentally epposed. He went to the lengths

of instructing Mr Gibson to ebtain a pro forma decument
secretly, so as to enable Mr Gibson and Mr Munnings to
prepare and send the letter of invitation tc DCM without
the DPl knowing what was happening. Then. without
informing the P, he took the administrative action {which
in the past had always been undertaken by the DPI} himself,
to achieve his desired ends.

Mr Macdonald agreed that he did not inform the DPI that
it was his intention to depart from the well-understood and
well-established practice whereby the DPl would prepare
all documents required to invite an applicant to submit an
application for a direct allocation of an EL.. and to effect the
granting of the EL.

Mr Macdonald's conduct in bypassing the DPl and causing
the invitation to issue to DCM to apply for a direct
allocation of the EL. was aberrant, Mr Macdonald, thereby,
intended to limit the opportunity for the DPI to voice
opposition to the proposal, and to create a false impression
that there was an absence of DPl objection to the proposal.

After August 2008, Mr Maitland obtained further letters
of support for the training mine from representatives of
various entities. These are dealt with more fully below. In
regard to Mr Macdonald, however, the Commission makes
the following comments.

The letters indicate expressions of support for the general
concept of a training mine; they say nothing about the
particular training mine that DCM proposed (none of

the authors was given any meaningful detail about the
proposed mine — and, indeed, many of the authors were
given misteading information as to what BCM intended to
do with the general concept of the training mine that they
proposed).

Accordingly, Mr Macdonald could not obtain any comfort
from those letters for his alleged search for support for
DCM's training mine {his alleged desire for such comfort
being manifest from the eight conditions he allegedly
announced at the Strangers’ Dining Room).
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Chapter 23: The significance of
Mr Macdonald’s decision to invite DCM
to apply for the EL

There was a powerful bady of cogent evidence from

Mr Coutts, Mr Mullard and others that, for all practical
purposes, the minister's decision to invite 3CM to apply
for an EL was the critical exercise of ministerial discretion
in the EL application process relating to the Doyle's Creek
tenement. Here, the phrase, “practical purposes”, needs
to be stressed. That is because s 27 of the Mining Act
provides that the decision-maker's power to grant an EL
can be exercised only after consideration of the application
for the EL, while s 13 of the Mining Act sets out the kind of
information that must be included in an EL application.

The point is that, while the Mining Act reserves to the
decision-maker the power to exercise the conferred
discretion afler the application for an EL is made, a practice
to the contrary has grown up in the DI

According to this practice, in cases where a direct
allocation of an EL is sought, the applicant first provides
the DPl with matenal intended to persuade the decision-
maker (usually the minister) to issue an invitation to the
applicant to apply for a direct allocation. The DPI then,
after considering this material, makes a recommendation
to the minister either to invite the applicant to apply or

to reject any application for a direct allocation that the
applicant might make. The minister proceeds to consider
the material submitted by the applicant and the DPI's
reasons for its recommendation. It is at this point that the
minister exercises his or her discretion to make the crucial
decision to invite or not tc invite the applicant to apply for
a direct allecation. In practice, the minister does not again
reconsider the merits of the application. The invitation to
apply is accepted by the DPl and the minister as being the
minister’s final decision. Once the minister decides that
the applicant should be invited to apply, the DPI sends the
applicant an invitation. After the apnlicant responds to that
invitaticn, the applicant is asked to meet certain formal
requirements. Once this has been done, an EL is issued
without the minister reconsidering the merits of the direct
allocation. This practice is well-known and well-established.

There was no suggestion that any instruction had been
given that it was to be changed.

Thus, according to this practice, the minister's decision
that a particular applicant should be invited to apply for a
direct allocation eliminated all competitors from the feld. In
accordance with standard DPI practice, in order to obtain
the EL after being invited to apply, the successful applicant
is required only to lodge an EL application and, as it was
put in evidence, “tick” a number of procedural “boxes”.
Once the DPl is satisfied that those boxes have been
ticked, the EL is granted.

Mr Mullard described the practice in the following
exchange:

What hurdles remained for @ person interested i an
Exploration Licence once it had been granted the Ministers
consent to apply 7 They were largely admiristrative,
effectively ail they had to do was actually lodge the
appropriate fees, security deposits and demonistrate that
they had access to appropriate technical and financial,
Sinancial ability. It was, it was largely an administrative
process it was not, f provided - - -

THE COMMISSIONER: It's not discretionary 7---No, it
wasnt. And provided they mer the requirements as defined
in the Act they would be granted the title.

In other words, by issuing an invitation to apply, the minister
was deciding finally to open up the area for exploration

and to proceed by way of a direct allocation rather than a
competitive process. A strange aspect of Mr Macdenald's
conduct is that he issued the invitation to apply (when, as
explained, this was in effect a final decision) at a time when
he recognised that the application was defective and it would
oe irresponsible for him to grantit.

At the relevant time, delegations allowed specified DPI
officers to execute an EL. According to Mr Mullard, this
was how an EL was generally executed. At the relevant
time, there was no defegation of the power to consent

s
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to apply. Therefore, the invitation to apply was generally
the only time the minister was directly involved in the
process and it was then that the minister would exercise his
discretion.

In 2008, once an applicant had been given consent Lo apply
for an EL, the Dl was responsible for ensuring that the
EL application contained evidence of requisite technical
expertise and financial resources available to the applicant,
an exploration work program, and a statement about the
amount of money that was to be spent on prospecting.

The mechanical nature of the application process was
clearly understood by Mr Maitland and others within
DCM. This is borne out by Mr Stevenson's email of 15
August 2008, as referred to above. For ease of reference,
the Commission again quotes the relevant parts of that
email:

(Floflawing my discussion with John [Maitland] this
moarning, | assume that the letter from the Minister will
be a formal invitation to apply for an EL under section
13 Mining Act ... What this means is that he will not
g0 to tender but will seek exclusively from us our formal
application for the EL which will involve a detailed
submission (but which we have effectively already done
in the previous ‘nformal’ submission). So the indications
are that we will be the only party invited to apply end
assurning we can tick all the procedural boxes which are
required then we should get the EL.

Mr Maitland agreed that he shared this understanding.

Mr Macdonald generally agreed with Mr Mullard’s
description of the process but sought to distinguish DCM's
application from past cases. He said that he believed that,
once he granted DCM consent to apply for the EL, the
DPl would negotiate with 2CM to develop a number of
special conditions for inclusion in the EL that would ensure
that DCM established a training mine as well as the “shape
of that training mine”. Mr Macdonald said that he did not

make a final decision to grant the EL until he was satisfied
that the EL conditions had been settled and that the DP!
was recommending the granting of the EL to DCM,

The Commission rejects this evidence. When Mr
Macdonald granted DCM consent to apply on 21 August
2008, he had had no discussions with DP| officers about
the possible content of conditions to be inserted into the
EL that could relate to the training mine and the detail of
its operation. In fact, Mr Macdonald had no discussions
with DPI officers as to the extent to which, if at all, any
conditions in the EL could legally reguire DCM to build a
training mine.

There was a need to understand if conditions could and
should deal meaningfully with a myriad of details. These
details included the date by which the construction of the
training mine was to commence and was to be completed,
the size of the training mine, the size of the resource to

be allocated to it, the amount of money to be expended
upon it, the number of trained miners that it should be
capable of producing, the size of the teaching staff, and the
kind of qualifications it was to confer. These are amongst
the very many important matters that spring to mind.
Indead, at no stage whatsoever in the process, up to and
including the grant of the EL to DCM, did Mr Macdonald
have any discussions of this kind with any DP! official. Mr
Macdonald, himself, said in evidence that he did not give
Mr Mullard any specific instructions about the content of
the conditions.

Moreaover, neither before nor after 21 August 2008 did

Mr Macdonald direct the DPI to undertake any further
consideration of the merits of DCM's training mine proposal
or the training mine concept.

[n his testimony, the furthest that Mr Macdonald went
towards saying that he gave instructions to the DPI to
prepare appropriate conditions for incorporation into the
EL {designed to ensure that DCM would construct and
operate a training mine of such a kind that so as to provide




a real benefit to the state of NSW) was the following
assertion by him. He stated that, after granting DCM
consent to apply for the EL, he told Mr Mullard that "it had
to be a training mine and you work it out”. This statement
is capable of meaning that Mr Macdonald told Mr Mullard,
impliedly, that he was leaving it to Mr Mullard to arrange
for suitable conditions to be inserted in the EL.

Mr Muilard gave evidence prior to Mr Macdonald
testifying. At that stage, the Commission was not aware
that Mr Macdonald would allude to giving instructions

to Mr Mullard about conditions in the EL in the way
described. Mr Hale asked Mr Mullard no questions about
this important issue. If this were Mr Macdonald's gentine
affirmative case, the Commission would have expected Mr
Hale to ask Mr Mullard approprate questions consistent
with that case. The Commission had issued express
directions as to the consequences that could follow if
counsel omitted to put important questions to witnesses.

Counsel Agsisting questioned Mr Mullard about the
conditions in the following exchange:

Hyou turn to page 3921, you'll see the beginning of

an early draft of the proposed conditions. Who was
responsible for the early drafts of these conditions, do you
remember?---Oh, there’s, there’s two sets of conditions,
there’s staridard conditions that are incorporated in every
title and those are drafted or held by the, the Titles staff
The special conditions that really related to the proposal
that reloted to the training mine | actually asked Trish
Madden to develop those conditions.

And was there any discussion with the Minister’s office
about the conditions 7---Yes, there was.

Who had those discussions 7-—Well we were, we did
send them through and there was discussions with
Jarnie Gibson.

THE COMMISSIONER: And who efse, and from the
Department 7---Sorry?

And who from the Departrment ?---Oh, well [ believe it
was myself and possibly Trish Madden.

MR BRAHAM: And do you have any recolfection
of any input the Mintsters office had to the draft
conditions or the special conditions ---Only, only to
the extent that they were happy with the proposed
conditions.

But you don't remernber them suggesting any
amendments 7—-{ dornt remember specifically, no, but it
doesnt mean that they didnt.

The discussions that Mr Mullard had with the minister’s
office and, in particular, Mr Gibson, about the conditions
occurred at least three months after Mr Macdenald had
invited DCM to apply for a direct allocation. There 1s no
suggestion in Mr Mullard's evidence that Mr Gibson or
anyone else from the minister’s office gave any direction
whatsoever as to the need for conditions (stringent or
otherwise) or the content of conditions, and Mr Mullard did
not refer to any discussion with Mr Macdonald along the
lines the latter suggested.

The Commission does not believe that Mr Macdenald said
to Mr Mullard, “it had to be a training mine and you work

it out”. The Commission finds that Mr Macdonald did not
say these words or anything like them to Mr Mullard.

The Commission is satisfied that, before 2| August 2008,
Mr Macdonald was indifferent to the content of ary
conditiens to be inserted in the EL. He showed no interest
in the extent to which they were capable of addressing DP|
concerns about the proposal.

The Comimission is satished that, on 21 August 2008,

Mr Macdonald was Fully aware that, in the face of the
unanswered questions raised by the DPl in its draft briefing
note, it was entirely unknown whether the inclusion

of conditions in the EL requiring DCM to establish a
training mine could achieve any public good, including
improvements in training and mine safety. He displayed no
interest, however, in matters of that kind.
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Chapter 24: Mr Maitland courts Chinese
investors, work on the conditions begins,

Following the granting of consent to apply for the EL,

Mr Maitland continued to court overseas investors. By

27 August 2008, a modified version of the March 2008
Submission had been prepared. This time, the resource had
been increased to an estimate of 200 million tonnes, out of
which 140 million tonres was estimated to be recoverable.
These figures were used to interest Chinese investors in
the project.

Nothing had occurred by way of exploration that justified
the increase in the estimated size of the rescurce beyond
that stated in the Submission documents. Mr Maitland
said that these figures, which were within the range of
Dr Palese’s rescurce estimate of 306.8 million tonnes,
were used to attract investors and were a “teaser for the
Chinese”. By "teaser”, Mr Maitland apparently meant a
false high estimate designed to stimulate irvestor interest.
He seemed to be of the view that to represent falsely the
size of the resource in attempts to interest foreign investors
was a legitimate exercise. VMir Maitland went to China in
October 2008 and promoted these figures with Chinese
investors during his visit,

In consequence of a discussicn between Mr Coutts and
Mr Mullard, the DF| began working on conditicns for
incorporation in the EL. When Mr Coutts found out that
Mr Macdonald had granted DCM consent to apply for the
EL, he spoke to Mr Mullard and they agreed that the DPI
would have to ensure that the “exploration conditions were
pretty tight arcund the training mine facilities”, Mr Mullard
said that he directed Ms Madden te undertake this rask.
The initiative and impetus for drafting special conditions
for inclusion in the EL came from the DP! and not from Mr
Macdonald. who provided nothing in this respect,

On [0 Novernber 2008, Ms Madden airculated a draft set
of special conditions for inclusion in the EL to other DP!
staff for their consideration and comment.

The meeting at the Nippon
Club on 25 November 2008

Around the time that Ms Madden began drafting the
special conditions for inclusion in the EL, arrangements
were made for a further meeting between Mr Macdonald
and Mr Maitland. A reference to these arrangements is
found in a note of a conversation made on |0 November
2008 between Dr Johnsen of the University of Newcastle
and Professor Barney Glover. The note referred to a
meeting held on 25 November 2008 between Mr Maitland
and Mr Macdonald for a “decision on DC mire”.

An email sent on 21 November 2008 from Ms Madden to
ancther DPI officer establishes that, prior to the meeting,
Mr Macdcenald asked Mr Mullard about draft conditions. In
the email, Ms Madden noted:

Brad [Mullard] just told me that the Minister asked him
about the draft conditions when they met this week. As
a result { am hoping you can give me on answer soon. [
realise that it is ¢ big ask but we are being pushed from
on figh.

Ms Madden recalled that Mr Mullard told her that Mr
Macdonald was keen to grant the licence and that, “we
needed to get it [the conditions] moving as expeditiously as
possible”.

At the public inquiry, Mr Mullard was referred to Ms
Madden's email and gave the following evidence:

And was there a — did you have a feeling or did you
communicate with your Department that you were being
pushed from on high in relation to the preparation of the
offer document?---Only that there was a lot of well, yes,
! was being pushed. there was a lot of urgency about the
offer document.

And haw was that communicated to you?—-DBy the
Minister’s office. yeah, and basically they were pushing, |
believe that there was at the time my memory it was that
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there were meetings with the Minister and Mr Maitland
and there was a fot of pressure or urgency associated
with granting the title,

Mr Hale relied upon Ms Madden's email to submit that the
conditions were developed by the DPI in discussion with
the minister. This submission ignores Mr Macdonald's own
evidence on this point. He said that he had no input into
the drafting of the conditions. In the Commissien’s opinion,
Mr Macdonald's conversation with Mr Mullard was not
motivated by any interest in the content of the conditions.
At no time did Mr Macdonald call for the conditions and he
admitted that, at the time of the meeting on 25 November
2008 at the Nippon Club in Sydney, he had not seen them.
There was no other way in which he could have apprised
himself of their contents, He did not say that any DPI
officer had told him about the terms of the conditions, and
Mr Hale did not put to any DP| officer that he or she had.

The Commission accepts Counsel Assisting’s submission
that Mr Macdonald spoke te Mr Mullard about the
conditions because he wanted to be able to give assurances
to Mr Maitland in relation to the completion of the grant of
the EL at the meeting on 25 November 2008, He had no
genuine interest in the content of the conditions. The fact
that he had not seen the conditions and did not know their
terms did not stop him from assuring Mr Maitland at this
meeting that he had decided to grant the EL to DCM.

The meeting tack place at the Nippon Club on 25
November 2008. Mr Maitland and Mr Ransley attended
from DCM, and Mr Macdonald attended with Mr Gibson
and at least one other ministerial officer. Those persons
who attended the meeting appeared to have the barest
recollection of it. Again. to determine what occurred at the
meeting, it is useful to have regard to email correspondence
that occurred after the meeting. In the Commission’s
opinion, such correspondence is likely to reflect, genuinely,
each author's belief as to what was said at the meeting

The Commission is satisfed that, at the Nippon Club
meeting, Mr Macdonald told Mr Maitland that he weuld
have a tetter of offer for the EL on 5 December 2008. This
is borne out by the following:

On 26 November 2008, Mr Maitland emailed Mr
Tudehope, a close personal friend, and told him that he
had “had a dinner meeting with the Minister for Mines
last night and he informed me that | will have the letter of
approval for the exploration licence in my hands on Friday
5th December”.

Mr Maitland accepted that he sent this email to Mr
Tudehope because Mr Macdonald told him on 25
November 2008 that he would have the letter offering
DCM the EL on 5 December 2008.

On 26 November 2008, Mr Gibson sent an emall to

Mr Maitland, in which he referred to the meeting on 25
MNovemnber 2008, and said, "As discussed the [5this locked
in for dinner and we have also set aside time on Friday
week to meet with you/your media team. Please let me
know how you go with Shougang and again the offer
stands to provide them with a tour”.

In the Commission’s opinion, this email is consistent
with arrangements having been made at the meeting
on 25 Novemnber 2008 to award the EL to DCMon 15
December 2008,

At 5.42 pm on 2 December 2008, Mr Hawlkes of the DPI
emailed Mr Gibson. In the email, Mr Hawlkes informed Mr
Gibson that he had contacted people in Mr Mullard's area,
who were working on the training mine documents, to let
them know that Mr Gibson required the documents by
Thursday, 4 December 2008.

A few minutes after Mr Hawkes had sent the email to Mr
Gibson, Mr Gibson emailed Mr Maitland and advised him
that "the letter is on its way"” and "that’s great about the [5®
—we'e locked in”.

Mr Macdonald initially denied telling Mr Maitiand at the
Nippor Club meeting that Mr Maitland would have a letter
of offer in his hands on 5 December 2008. He agreed that
it would be an unusual thing to say when he had not seen
the conditions. He then said that anything he had said to
Mr Maitland would have been predicated upon the DP]
recommending the granting of the EL. After Counsel
Assisting had drawn Mr Macdonald's attention to the email
sent by Mr Maitland to Mr Tudehope on 26 November
2008 and Mr Gibson's email to Mr Maitland on the same
day, Mr Macdonald said, “l can't deny it, | don't recall it”.

The language used by Mr Maitland and Mr Gibson in the
emails does not suggest that they had any expectation that
the decision to issue the letter of offer depended upon Mr
Macdonald receiving DPI advice recommending that he
should do so. Moreover, Mr Gibson, on Mr Macdenald's
instructions, had told Mr Maitland he would receive the
letter on 5 December 2008. There was nothing conditional
about that advice,

The Commission finds that Mr Macdonald told Mr
Maitland at the meeting on 25 November 2008 that

he would grant the EL on |5 December 2008 and he
would arrange for a letter offering the licence to DCM

to be provided to Mr Maitland on 5 December 2008. Mr
Macdonald had a plan to award the EL to DCM at a dinner
on |5 Decernber.

Significantly, Mr Macdonald gave Mr Maitland the
undertaking that he would grant the EL. before the
conditions had even been pravided to his ministerial office,
at a time when he had not read them, and when he knew
nothing about their contents.

Y
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Therefore, when undertaking to grant the EL to DCM,
Mr Macdonald was in no pesition to determine whether
the special conditions were capable of securing the “public
good”. Furthermore, Mr Macdonald was not waiting on
any advice from the DIPl before informing the proponents
that they would be awarded the EL. Tt was, as all involved
recognised, & fait accompli.

Mr Macdonald's protestations that he was relying on the
conditions to establish a regime whereby DCM would be
cbliged to construct and operate a training mine on a basis
that wotld redound to the public good are not believed.
His actions bespeals a different intent; an intent to which
the public good was irrelevant. As will be developed below,
the intent was to grant the EL to DCM so as to benefit Mr
Maitland.
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Chapter 25: The letter of offer and the DPI’s

As ar the ume the EL was granted {(and unlike the power

to issue consent Lo apply), delegations were in place that
delegated the power to grant an EL to officers of the DPI.

[t was cpen to Mr Mullard and David Agnew of the DI to
exercise that delegated power. Mr Mullard, however, testified
that, given the way the invitation had been issued by Mr
Macdonald without the support of the DPI, he formed the
view that it was not appropniate for him or any member of his
staff with the appropriate delegation to exercise the delegation
and grant the EL.

Mr Mullard decided that a briefing note together with a draft
letter should be created for Mr Macdonald's signature. The
briefing note was drafted on 3 December 2008 and provided

- to Mr Mullard for his approval. Mr Mullard was not satished
with it. He caused the following words to be deleted from the
document, “the DP1 is now satisfied with the supplementary
subrmissions”. Mr Mullard said that he did sc because the DPI
was nol so satishied.

Ms Madden, who was present with Mr Mullard when

he reviewed the drak briefing note, said that Mr Mullard
“wished tc be very clear that the D} was not satisfied and
was not in itsell recommending the submission”. She said that
the briefing note was "being put up to satisfy the Minister’s
request” .

The draft briefing note also recommended that the minister
consent to DCM lodging an EL. application. This was
obviously inappropnate as Mr Macdonald had already invited
DCM to apply for the licence. Mr Mullard caused this
recommendation to be deleted from the document. He said
that was clearly not the DPI's recommendation. As a result,
the briefing note contained only a recommendation that

the "Minister sign the attached letter of offer in accordance
with the previous consent given to apply for an exploration
licence”.

The DP!, therefore, had made it clear to Mr Macdonald that
he should sign the letter offering DCM the grant of the EL, in
accordance with his previous decision to invite DCM 1o apply
for the licence.

There was no basis in the brieAng note, and the
circumstances leading up to its preparation, upon which

Mr Macdonald could form the view that the DFI had
considered the merits of the proposal and supported it. Mr
Macdonald did not dispute this. He said, however, that that
did not mean that the DPI had not reconsidered the matter.
In the Commission’s view, this is an absurd assertion. Mr
Macdonald had no basis upon which to think that the DP]
had reconsidered this matter. He knew that the DF] had
always unequivocally opposed a direct allocation. It was for
this reason that he had broken the rules of long-established
practice and had, without informing the DPI, gone behind its
back Lo invite DTM to apply for a direct allocation. By Mr
Macdonald's gwn admission, he had failed to ask the DPI o
review the application. There was no reason for the DFI, of
its own valition, te do so. There was nothing in the briefing
note to give the impression to Mr Macdonald that the DPI
had given its imprimatur to the decision to issue the letter
offering the grant of the EL_.

The course adopted by Mr Macdonald had not been
recommended to him by the DPI. The DPl was simply deing
what it had been directed to do by Mr Macdonald. This was
made clear by Mr Mullard. Mr Macdonald knew this at the
tme.

The briefing note that went to the minister was no more than
half a page of typed text. Reference was made to the fact
that special conditions had been included in the EL to cover
“particular aspects pertaining to the training mine and area” .
MNo other reference was made te the special conditions. The
only comment made by the DI was that any future mining
developments following exploration would be subject to
financial contributions under the Guidelines.

Mr Macdonald claimed not to recall signing the letter of offer
MNevertheless, it was signed by him. Once shown a copy of
the signed letter. Mr Macdonald had no doubt that had seen
the briefing note.
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Chapter 26: The failure to refer the direct

allocation to Cabinet

The Hon Nathan Rees was NSW premier from 5
September 2008 to 4 December 2009, Prior to that, as
from March 2007, he was a member of the Cabinet.
He explained that, immediately after he was sworn in
as premier, he was made aware that "State Government
revenues were down in the order of $100M per month
with no apparent reason for that”. Ten days later,
Lehman Brothers collapsed and the global financial crisis
was precipitated. Mr Rees stated that, in that period,

his government and the Cabinet was on a search for

“all possible sources of revenue that were politically
sustainable”.

Mr Rees said during the last quarter of 2008 the
government was looking for “those areas where we could
increase revenues’, that that period “was all about getting
the budget in order”, and that budget questions were “a
first order prionty”.

Mr Rees was asked whether, at that time, Mr Macdonald
could have believed that he had the autherity of Cabinet to
forego revenue to acquire a possible public benefit such as
a training proposal as part of a commercial operation. Mr
Rees replied, Absclurely nor”.

Mr Rees accepted that a potential ministerial decision
involving the award of an EL for coal by direct allocation,
which award could otherwise lead to revenue of millions

of dollars being generated in a tender process, is something
that should have been raised with the Cabinet or the
Cabinet Budget Sub-commirtee. He said that the foregoing
of as little as $1 million would be sufficient to warrant
“collective consideration”.

Mr Rees was an impressive witness. The Commission
accepts his evidence. He gave evidence to similar effect in
Operation Jasper, as did former premier the Hon Morris
lernma.

Mr Macdenald did not refer to the Cabinet or the Cabinet
Budget Sub-committee his decision to allocate the Doyles
Creek tenement directly to DCM.

Mr Macdonald argued that there had been other
comparable direct allocations, He referred to the Coborra,
Qaklands and Ridgelands ELs.

The Coborra EL was submitted to Cabinet. Mr Macdonald
first, in effect, denied that Cabinet had ever considered
whether or not to grant an EL. When confronted with

the proposition that the Coborra EL had been submitted

to Cabinet, he denied that Cabinet considered the licence.
He suggested that Cabinet considered the Coborra EL
only as part of a package. But the Cabinet minute shows
that, on 9 March 2009, Cabinet considered the EL alone,
and endorsed a “proposed decision” of the minister to grant
consent to apply for an EL. This was only months after

the Doyles Creek EL had been granted. The Commission
accepts Counsel Assisting’s submission that, in this respect,
Mr Macdonald was telling lies to try to create a precedent
“comparator” to justify his decision.

The Ridgelands EL. was granted in consequence of an EQI
process and additional financial contributions involving the
payment of $95 million were paid at the time of consent to
apply, as is explained earlier The Ridgeland EL s, therefore,
not comparabie to the Doyles Creek EL.

The direct allecation of the Oaklands EL was supported
by the DPI by reason of special circumnstances, which
distinguished it from the Doyles Creels EL.
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Chapter 27: The special conditions in the

draft EL

The conditions are drafted
and sent to Mr Gibson

At 1.47 pm, on 4 December 2008, a DPI liaison officer in
the minister's office sent an email to Mr Mullard requesting
that a brief and letter relating to the "John Maitland training
mine” be sent to the minister's office "as it is urgent that the
Minister sign it today”.

Ms Madden finalised the conditions on 5 December 2008.
They had been settled by Mr Muilard (a copy of the

special conditions is available in this report as Appendix 7).
At 10.18 am, Ms Madden emailed the conditions te Mr
Mullard. He emailed a copy to Dr Sheldrake. At 10.53 am,
Ms Madden emailed all the necessary paperwork, including
the draft conditions, tc Mr Gibson.

Mr Macdonald said that he saw the conditions on the
evening of 15 December 2008, and read them before he
signed the documents. He disagreed with the proposition
that that was his first recollection of seeing the conditions,
He said that, when what was in the conditions was
conveyed to him, he was “pretty happy”. He was unable to
identify who conveyed the content of the conditicns to him
other than to suggest it was one of his staff members.

Earlier in his evidence, Mr Macdonald had relied heavily
on the conditions in explaining why he adopted option (1)
presented in the DPI's draft briefing note of 27 May 2008.

The fllowing exchange is revealing:

THE COMMISSIONER: Why would you have
wanted thefr recommendation to be [ [sic] in the light of
what they had told you about alf the weaknesses in the
proposal 7---Well, the weaknesses had to be addressed,
Commissioner, and [ see that they are, are in a — the
way the conditions were constructed I read | [sic] as if
you construct the conditions you can get over, overcome
the above probiems and if you go through those dot
points it addresses most of thase dot points, what you
embed in the conditions for the future in terms of how
that training mine would eventually, when you knew the

resource, would be able to be, you would be able to force
an agreement because you hold the whip hand on the
licence and on the, on the licence that you would be able
to negotiate with them under the various terms of the
conditions. If you look at the conditions theyre the most
clear conditions that you could ever imagine in terms of
Jorcing that company to honour its commitrments.

The terms of the conditions

Condition 49 provides that the EL “is granted solely to
allow determination of resource capacity to support

a training mine” and provides further that “should the
licence holder not meet the commitments outlined in

the conditions with respect to a training program and
subsequent development of a training mine the licence will
be cancelled”. The quoted words establish the purpose for
the EL. The operative part of the conditions concerns the
terms under which the licence would be cancelled. But
the meaning and operation of these terms depend on the
conditions that follow.

If exploration did not demonstrate the existence of a
resource large enough to establish a commercial mine,
DCM could simply walk away from the site, not having
built a training mine, and having incurred no obiigation to
the state to do so.

Conditions 50, 51, 53 and 56 do not impose cbligations
on DCM to build or operate a training mine and are not
presently relevant.

Cenditon 52 requires DCM to develop a training program
for its proposed activities within one vear of the granting
of the licence. The condition goes on to refer to “aspects”
that the program must include. These are relevant, but
completely open-ended. In other words, the training
program is left entirely to DCM to "develop” or to achieve
any particular level of public benefit. Condition 52 imposes
no concrete obligation on DCM to build or operate a
training mine.
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Condition 54 requires DCM o provide the DPl with an
annual report, “which substantiates that all commitments
and studies as outlined inits application to the DPI are
being met along with all licence conditicns related to
training”. The reference to DCM's “application to the
DPI” can only be a reference to the Submission. Condition
54 requires nothing to be done beyond what is in the
Submission or other licence conditions.

Condition 55 makes the seeking by DCM of approval for
the development of a training mine subject to achieving
satisfactory results in each stage of the exploration
program. This makes it clear that any obligation on DCM
to construct and operate a training mine is conditional on
satisfactory results being obtained during the exploration
stage. In other words, DCM has no obligation to spend
amounts on constructing and operating a training mine
unless exploration results show that constructing and
operating a mine would be profitable. Accordingly, the
risk to DCM in exploring for sufficient coal to justify the
expense of constructing and operating & training mine is
rinimal. This condition does not create any minimum
standard for the training mine and does not operate to
address any deficiency in the Submission.

Condition 57(a) provides that, if DCM does not
substantially meet its inancial and other commitments
relating to the awarding of the EL, and to the conditions in
the EL, then the minister, sulbject to certain conditions, may
cancel any title in place at that ume. This does not impose
an obligation on DCM to construct or operate a training
mine to any particular specification, except perhaps, in
accordance with the Submission.

Condition 57{b} provides that, if DCM fails to commence
substantial development of a training mine within three
years of the awarding of the EL, the minister, subject to
certain conditions, may cancel any title in place at that
time. This, also, does not impose an obligation on DCM
Lo construct or operate a training mine te any particular
specification, except as set out in the Submission.

General comments regarding the
conditiocns

The conditions are vague in their terms and are capable of
being satisfied by the licence holder submitting a training
program to the DPl containing the level of detail that

was set out in the Submission, The conditions do not go
anywhere near ensuring that DCM develops an adequate
training program and do not deal adequately with the
criticisms identified by the DPlin its 27 May 2008 briefing
note.

The conditions are open-ended and non-specific. Neither
the minister nor the proponents have considered the
conditions impinge on DCM's ability to build a large
commercial mine at Doyles Creek.

The conditions, as incorporated in the EL, omitted a
condition that Ms Madden had originally drafted. This
condition had remained as part of the set of conditions

Ms Madden had drafted until 3 December 2008, The
Commission was unable to determine the specific date
that it was removed, except that it was removed between
3 and 5 December 2008, The condition in question

reads as follows: "The licence holder shall ensure that a
minimum of (0% of funds in the exploration programme
are expended in the provision of training to personnel in the
mining industry”. This was the only condition that imposed
a specific obligation on DCM to expend a determinable
amount of money on training or on the training mine. Mr
Mullard testified that this condition had been inserted to
ensure that the state would obtain some early benefits from
the training rmine. Mr Mullard said that DCM indicated it
was not prepared Lo accept the condition and its removal
was agreed upon by DCM and the minister’s office.

The evidence does not allow the Commission to draw
any specific conclusion as to how this condition came to
be excluded. But the absence of any such condition in the
conditions that apply to the EL is consistent with there
being no direction from Mr Macdonald to the DPI to
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ensure that the conditions imposed appropriate obligations
on DCM and required a proper training mine regime.

Mr Macdonald said that the “shape” of the training mine
would be established once the size of the coal resource
was idenufied by exploration. But, whatever “shape”
comprises, it would have to be determined through a
process of negotiation conducted against the background
of DCM owing no concrete obligation to construct and
operate a training mine in a manner that would provide the
public with a real benefit. If exploration results were to

be mediocre, DCM could justify building a training mine

in accordance with the specifications (such as they are) in
the Submission. If exploration results were to be entirely
negative, DCM could simply walk away from the site
without having dene anything towards the establishment of
a training mine.

The conditions, therefore, provided no comfort that the
direct allocation of the EL to DCM would provide a public
benefit. All the DPI's concerns, identified in its 27 May
2008 briefing note, continued to weigh overwhelmingly
against the direct allocation that cecurred.

The DPI had told Mr Macdonald that, were he to put

the Doyles Creek tenement out to public tender, an
additional financial contribution could be expected from

the successful tenderer. The direct allocation, on the other
hand, meant that there would be no additional Ainancial
contribution and, indeed, if DCM were to walk away from
the site because of poor exploration results, the state would
receive virtually nothing,

There is nothing in the conditions, or anything else, that
explains Mr Macdonald's failure to choose the option
suggested by the DPI; namely, an open tender process
that required tenderers to provide in their bids for the
construction and operation of a training mine according to
reascnable standards.
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Chapter 28: The DP/I’s briefing note of

15 December 2008

On 15 Decemnber 2008, the DP| provided the briefing
note to Mr Macdonald. The briefing note was a short
docurment, no longer than half a page of typed text. Under
a section entitled "background” it noted that arrangements
had been made for DCM representatives to meet with

Mr Macdonald on 15 Decernber 2008 for the purpose

of returning the signed documentation offering an EL.
The note contained two recommendations. First, that, in
accordance with s 22{1){a} of the Mining Act, the minister
grant an EL to DCM. Secondly, that the licence be signed
and returned to the Maitland Minerals Titles office for
completion.

By the time Mr Macdonald received the 15 December
2008 briefing note, he had been made aware on several
occasions, since the inception of the proposal, of the DPI's
strong opposition to the direct allocation. At one point,

Mr Macdonald's counsel indicated that Mr Macdonald
would contend that he was net affirmatively told that the
DFFI was against the proposal. This stance is contrary to
the overwhelming weight of the evidence. Ultimately, Mr
Macdonald retreated to reliance on the 15 December 2008
briefing note.

He said that the briefing note, containing as it did a
recommendation to grant the EL, was the document upen
which he based his decision to grant the EL. He asserted
that the grant was based on a recommendation by Dr
Sheldrake. This statement cannot be, and is not, believed
by the Commission.

First, to Mr Macdonald's knowledge, the briefing note was
dealing with purely mechanical steps that implemented

the decisicn he had already made. Those mechanical steps
were to take place (as the document itself noted) at a
pre-arranged meeting for that purpose. There was nothing
more o be done that required the DPI to exercise any
discretion. The time for advice was over.

Secondly, Mr Macdenald (himself) acknowledged that, by
the time he received the briefng note, there was nothing
that remained for the DPI to advise him on, except to

confirm that certain formal steps had been taken. Mr
Macdonald's appreciation of this appears from the following
exchange:

...there was nothing to advise you on. Every - all the
policy decisions had been taken by the time you got this
briefing note7---Well let's hope so this is the 12 December.

Thirdly, there was nothing in the briefing note that could
have led Mr Macdonald to believe that the DPl was
approving the policy reasons for taking the course of
directly allocating the EL.

Fourthly, by the time the briefing note arrived, Mr
Macdonaid had made arrangements for a dinner at which
the signing would take place. The idea that Mr Macdonald
had not yet made up his mind about the proposal on receipt
of the briefing note is absurd.

Given Mr Macdonald's understanding of the practices and
pracedures of the DPI, and his knowledge of the facts that
had led to the DPI providing the briefing note, he must have
known that all the DPI was doing was implementing the
decision he had already made, contrary to previous DI
advice. Mr Macdonald gave the following evidence about
his understanding of the task the DPl was required to
undertake after he had invited DCM to submit an offer:

Their task - do you. do you dispute that it was their task
to do everything practically possible to cause your decision
to invite Doyles Creek to submit an offer, an application
Jor a licence, to do everything necessary to effect a grant
of the licence 7---I think - - -

Do you dispute that or not?---No, | think that that, that
is the practicality in most circumstarices but | was never
going to direct inn writing the Department to recommend it
Lo me.

You never would. I'm sure you weren' going to direct

the Department in writing to do that but you knew that
because of the existing practice the effect of your invitation
was that the Department was now required to do, to
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draw up whatever documents were necessary to effect the
grant of the licence 7---[ think to, to, to - in most cases that
would be the case but there was [sic] areas af this that

had to be finalised and so - - -

Did you explain this to the Department 7—-No, [ didnt
explain It

At the time the briefing note was received, Mr Macdonald
had already made arrangements for a celebratory dinner to
be held on 15 December 2008, a date that had been set as
far back as 26 November 2008 He had, on 5 December
2008, made an offer to DCM. Up to that stage, he had
received very strongly worded, consistent and unanimous
advice from the DPI that a direct allocation was not
preferred. Notwithstanding that advice, he had issued an
invitation to DCM, and made the other arrangements

for the granting of the EL to occur. It is impossible to
accept that, as at 15 December 2008, Mr Macdonald

was still waiting to hear whether the DP| had changed

its longstanding opposition to the direct allocation, before
deciding finally whether or not to sign the EL. That position
is absurd, and is rejected.

The briefing note was signed by Dr Sheldrake. He was

not asked by Mr Macdonald for any advice on the merits
of a direct allocation to DCM. Dr Sheldrake frst became
aware of the impending grant of the EL in November 2008
and knew almaost nothing about the proposal. He was told
by Mr Mullard that the minister had determined to make
adirect allocation to DCM. He had not seen any of the
previous briefing notes and was not himself in a position

to offer any advice. So far as he was concerned, the
decision had already been made, and all that remained were
mechanical steps. Dr Sheldrake never discussed any briefing
note with Mr Macdonald or anything to de with DCM,
more generally. There was no challenge to any of this
evidence and no suggestion that Dr Sheldrake ever offered
any advice to Mr Macdonald.

Mr Macdonald's evidence, that he would directly allocate
the EL to DCM enly with the support of the DPI, is false.
That support was never provided but the EL was granted.
Mr Macdonald’s atternpt to associate the DPI with his
decision is disingenuous. The fact is, to Mr Macdonald's
knowledge, the DPI's opposition was so strong that he
had to, secretly, go behind the back of the DPI to issue
the invitation to DCM to apply — even though this, to the
knowledge of the senior DPI officers, had never been done
before.
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Chapter 29: The meeting at Catalina’s Rose
Bay restaurant on 15 December 2008

Mr Macdonald asserted that the dinner on 15 December
2008 at Catalina’s was arranged for the purpose of signing
the EL deed in front of Chinese businessmen. He said
that Catalina’s was chosen specifically for the purpose of
impressing the Chinese businessmen.

On 12 December 2008, Mr Maitland sent an email to Mr
Cibson advising him that the Chinese busiriessmen would
no longer be available to attend the dinner on |5 December
2008. Regardless of this, Mr Maitland confirmed with Mr
Cibson that the venue would be the Prime Restaurant,
which had previously been mooted as the venue.

The venue, however, was changed to Catalina’s, and a
booking in Mr Macdonald's name for eight pecple was
made by Mr Macdonald's private secretary. Mr Gibson said
that Mr Macdonald chose the venue.

Mr Macdonald attended the meeting along with Mr
Maitland, Mr Ransley, Sasha Macdonald (Mr Macdonald's
daughter}, Mr Gibson and Jason Bartlett {Mr Macdonald's
senior media officer). Mr Gibson said that Mr Macdonald
“was very intent on, on goirig there and he wanted te meet
them there and he was almost, he was insistent upon it”.
Mr Cibson agreed that Mr Macdonald wanted to make

an occasion of the signing of the EL deed. He agreed that,
ordinarily. such documents are signed in the minister’s
office.

Mr Macdenald denied that the reason he signed the

EL deed at the restaurant was because he liked to be
wined and dined. He said, in effect. that he would be
working at the restaurant. ltis difficult to see what work
Mr Macdonald engaged in at the restaurant, other than
applying his signature to a document.

Mr Macdonald said that he did not consider it inappropriate
that Mr Ransley, who benefited from his decision to grant
the EL, should pay for the meal The meal, itself, was costly
and included very expensive wine.

Despite Mr Macdonald’s denial, the Commission finds
that the dinner at Catalina’s was a celebratory dinner.

Mr Macdenald was celebrating his conduct in directly
allocating the Doyles Creek EL to DCM. Mr Macdonald
explained this by saying, “a lot of people had wanted

a training mine for 20 years and it was finally being
delivered” . It seemed from Mr Macdonald's attitude that he
had achieved a triumph, implicitly against opposition. But,
in truth, all he had done was to exercise his discretion in
favour of DCM and his mate, Mr Maitland, contrary to the
continuous, unwavenng and direct opposition of the DPI,
and he had achieved the ends he desired in ways that were
fundamentally contrary to accepted practice. The only
opposition that he had confronted was that of the DPI, and
he had achieved his ends by going behind its back.

Immediately after the grant of the EL, Mr Lewis, who
became a director of DCM on 26 September 2009, was
asked by Mr Ransley o prepare a revised assessment of the
tenement reserves, for the purpose of investor discussions.
Mr Lewis's email of 24 December 2008 stated. “our
original tonnage estimate was based on 2 target seams and
we were conservative on the overall tonnage as we only
wanted to indicate that ywe had sufficient resource to justify
the mine”.

A media release about the EL was issued by the minister’s
office on Christrmas Eve in 2008. The timing of the release,
and the fact that it was initially intended to be released only
to the Financial Review and Newcastle Herald, together
with a contermnporaneous email from Mr Bartlett, suggests
that there was a formed intention within the ministerial
office to avoid the announcement getting significant public
attention. Mr Macdonald was “putting out the garbage”, a
media term for releasing information in a way that is likely
to garner little attention.
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Chapter 30: Mr Maitland obtains further letters
in support of the “training mine”

Prior to applying for the EL, Mr Maitland continued to
gather letters in support of the proposal.

Mr Maitland attempted to obtain a letter from a member
of the Jerrys Plains Minewatch Cormmittee {an informal
group of local community members whe were gathering
informaticn about the expansion of coal mines in the area)
to the effect that the community was in favour of the
establishment of 2 mine at Doyles Creek. The facts and
circumstances relating to this unsuccessful attempt are
dealt with in detail in chapter 36.

The WRHS provided a letter of support dated 24
September 2008, which was signed by Richard Jones,
(general manager) and Cliff Marsh (chairman). Mr Jones
said that the letter was written at Mr Maitland's request
and agreed that he was, to a significant degree, motivated
by the possibility of a financial return to the WHRS and the
possibility that a helicopter flight simulater might be built.
The letter made no mention that the WRHS contemplated
receiving any share in the profits of any mining project.

The University of Newcastle provided a letter of support
dated 29 September 20608. While it was signed by
Professor Nick Saunders {vice chancellor), Dr Johnson
draftred the letter. Dr Johnson agreed that parts of the
letter overstated the nature of the collaboration between
DCM and the university. He told the Commission that
one of the reasons for the university's support was an
expectation of financial assistance from DCM for bursaries.
This expectation was not referred to in the letter, and Dr
Johnson agreed that it should have been.

The Retired Mineworkers Association (RMA) provided

a letter of support dated 5 September 2008, signed by its
president, Merv Mahon. The RMA allows people formerly
employed in the mining industry to keep in touch and

work on community projects. Mr Mahon had known Mr
Maitland since 1998 and had asked for his assistance from
time to time concerning issues affecting the RMA. He
recalled having a conversation with Mr Maitland on a social
occasion with Mr Maitland about the project and this was

the "briefing” referred to in his letter. Mr Mahon agreed
that he was not given any substantive details about the
project, including its commercial and training aspects.

The Hen Greg Combet AM MP the federal member of
Parlizment for Charlton, wrote a letter of support to Mr
Macdonald dated 24 September 2008. Prior to entering
Federal Parliament in 2007, Mr Combet had a close
association with Mr Maitland over an extended period

of time through their shared history as union officials.

Mr Combet recollected that, on one or two occasions,

Mr Maitland spoke to him about ResCo developing

an underground training mine in the Hunter Valley for

the purpose of alleviating skills shortages in the mining
industry. He said that he agreed to send a letter as he

was a supporter of vocational education and training. Mr
Combet gave evidence to the effect that, in his dealings
with Mr Maitland, there was no discussion about the detail
of the intended project, including as to its commercial and
training aspects. Mr Combet told the Cormmission that,
from what he now understood, the nature of the project
was completely different from what he had been told by Mr
Maitland.

The legal firm Slater & Gordon provided a letter of support
dated 26 September 2008, signed by Stuart Barnett, who
is & solicitor emplaved at its Newcastle ofice. A major part
of the work performed by the Newcastle office related

to the coal mining industry. Mr Barnett recalled receiving

a telephone call from Mr Maitland in 2008 during which
Mr Maitland told him about the training mine proposal.

He, too, was not given any substantive details about the
project. Mr Barnett told the Commission that, although he
had not been provided with details about how the training
facility would operate, he inferred from what he had been
told that the training facility would increase safety. He
assumed that most of the profit would go to pay for the
training facility. Mr Maitland wanted bum to write a letter
and he agreed to do so.

The Hon Kerry Hickey also provided a letter of suppart.
He was the state member of Parliament for Cessnock

O
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between 1999 and March 2011 and minister for mineral
resources between April 2003 and August 2005, Mr
Hickey told the Commission that, on his way to a meeting,
he was "buttonholed” by one of Mr Macdonald's staffers,
whom he identified as John Graham. Mr Graham asked
him to see Mr Macdonald. Mr Macdonald then asked him
for a letter of support, which Mr Hickey agreed to provide.

Submissions on behalf of Mr Macdenald maintained that
Mr Hickey's version of events should be rejected. One

of these being that, at the relevant time, Mr Graham had
ceased to work for Mr Macdonald. Mr Macdonald's own
evidence on the topic was somewhat equivecal. While
the Commission considers that Mr Hickey was an honest
witness who was [rying to give evidence to the best of his
ability, in light of the confusion as to Mr Graham's presence
and the state of the evidence 1t is unable to farm any
conclusion as to the circumstances in which Mr Hickey's
letter came to be written.

Robert Coombs provided a letter of support. He was, at
the time, the state member of Parliament for Swansea.
Prior to entering Parliament, Mr Coombs had been a union
official and had come to know Mr Maitland as a fellow
senior unicn official. Mr Coombs told the Cormmission that
Mr Maitland said that, although it was intended the mine
would operate on a commercial basis, its emphasis would
be on training new miners. He was also teld that there was
community support for the project. Mir Coombs was not
given any details as to the proposed project, either as to the
training or commercial aspects. At the public inquiry, Mr
Coombs agread that Mr Maitland had misled him as to the
trize nature of the project and told the Commission that, if
he had known that training miners was only a minor part of
the proposed project, he would not have written the letter

Skills DMC (cne of 11 skills councils established by the
Federal Government) provided a letter of support dated

29 Septemnber 2008. The signatory of the letter was

Ray Barker who had been involved with the trade union
movement since |965, had been involved with the CFMEL
and had known Mr Maitland since 1980. Mr Barker had

asked Mr Maitland to speak at a Skills DMC conference
held in August 2007. On that occasion, Mr Maitland asked
Mr Barker if Skills DMC would support the establishment
of a training mine in the Hunter Valley. He forgot about
that conversation until Mr Maitland phoned him the
following year to renew his request for a letter of support.

Mr Barker explained that he thought the letter was being
sought for the purpose of obtaining funding from the
MNSW Government and he did not understand it was to

be used to support an application for an EL. He told the
Commission that, had he known the letter was required for
such a purpose, he would not have written it as it was not
within the remit of Skills DMC. An email received by him
contained a fact sheet referring to such an application, but
he did not recall reading it. In any event, he, too, was not
provided with any substantive detals about the project by
Mr Maitland either in conversation or in the materials he
was emailed. His letter was based on the template emailed
him by Mr Maitland.

The Newcastle Trades Hall Council (NTHC) wrote

an undated letter of support signed by Cary Kennedy
{secretary). Mr Kennedy told the Commission that he was
approached by Mr Maitland, who he knew as a colleague
in the union movement, in mid-2008. Mr Maitland gave a
presentation and asked for the support of the NTHC. Mr
Kennedy did not ask Mr Maitland many questions about
the project because he “trusted him implicitly based on

his history”. From what he was told by Mr Maitland, Mr
Kennedy believed that the training facility would be fairly
large and only a srall armounit of coal would be produced
to fund the training facility. Although challenged on that
aspect of his evidence, he was steadfast in his position. He
told the Commission that, if he had known Mr Maitland
held a financial interest and the proposal involved a large
commercial mine, he would not have written the letter.

A letter of support was reguested by Mr Stevenson
from Mr Pike, the chairman of Sparke Helmore, a firm
of solicitors of which Mr Stevenson was a partner. Mr
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Stevenson provided Mr Pike with a pro forma letter settled
by Mr Ransley. Mr Stevenson did not disclose his significant
financial interest in the venture to Mr Pike and did not
provide Mr Pike with any details of the commercial aspects
of the project. Had Mr Stevenson disclosed his interest,

Mr Pike may not have written the letter. In any event, the
views of Sparke Helmore could not have been thought to
be matenal.

Kay Sharp sigried a letter of support on behalf of the
HVTC. A significant motivation for Ms Sharp {and the
HVTC) in so doing was the understanding that Ms Sharp
had formed that. should a mine be established at Doyles
Creek, HTVC would be able to relocate its existing
operation from a heritage-listed building in Maitland to the
Doyles Creek site. Itis not clear how she came by that
understanding, which does not seem to have formed part of
any document produced to the Commission. She was also
aware of, and motivated by, the fact that financial support
was offered to HVTC for its participation in the project.
Thus, the support of HVTC can be seen to be motivated
by a direct financial interest in the project, and an apparent
misunderstanding on Ms Sharp's part as to its ahility to
relocate its operations to a new facility.

The letters of support were requested solely from perscns
whom Mr Maitland knew would be likely to have a positive
view about the general idea of establishing a training mine.
None of the signatories was given details of the particular
mine {or project) contemplated by DCM and none of

the letters can be taken to support the establishment of
the particular mine that DCM had in mind (in particular,

as set out in the Submission). Mast of the letters were
obtained in circumstances where the true purpose of the
mine was concealed from the signatories, or where false
statements about the mine were made to the signatories
to induce them to sign, or where the signatories had
ulterior motives in signing. The letters cannot be regarded
as coming anywhere near establishing that the coal mining
industry supported even the general idea of establishing a
new training mine at Doyles Creek, let alone the particular

mine that DCM intended to construct. The true purpose
of the letters was to provide further political cover te Mr
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Chapter 31: Events in 2009

Early in 2009, Mr Maitland, Mr Chester and Mr Poole
went to China to seek investors, For that purpose, during
January 2009, Dr Palese was asked to prepare a new
report as te the reserves. He had no more information
available to him than had been available in January 2007
In 2009, however, he modelled other seamns, not just the
Whybrow and Redbank Creek seams. On this cccasion,
he was able to derive a total resource of 358.5 million
tonnes and total inferred coal resources of 287.6 million
tonnes. And, in April 2009, he prepared a JORC-compliant
report for the resource, again without any additional data,
which showed total inferred coal resources of 247.1 million
tonnes.

Throughout 2009, various potential investors were
courted by DCM. Ultimately, in late 2009 and early

2010, a backdoor listing was pursued through a reverse
acquisition of a listed shelf-company, known as Supersorb
Environmental NL, which was renamed NuCoal
Resources NL. Under that process, NuCoal Resources NL
acquired all of the shares in DCM, in exchange for which
all existing shareholders were issued with 470 million shares
in NuCoal Resources NL. A further 50 million shares were
offered to the public at a price of 20 cents, so as to raise
$10 million in working capital. The pro forma balance sheet
in the prospectus valued DCM at $94 miillion, close to Mr
Mullard's off-the-cuff estimate of the value of the EL.

The persons whose actions are discussed in this report
made substantial profits through their investment in DCM,
as can be seen from Appendix 4.
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Chapter 32: Did Mr Macdonald allocate
the EL to DCM for the public good and

political benefit?

Mr Hale submitted that, “Mr Macdonald's reasons for
making the decision were the public good and the paolitical
benefit”.

Political benefit

Mr Hale submits that, "Mr Macdonald saw the political
benefit of a training mine in winning seats at the next
election in 2011". The Commission has dealt with this
argument above, and has rejected it for the reasons stated.

The Commission reiterates that, during Mr Macdonald's
evidence at a compulsory examination conducted before
the public inquiry {the relevant parts of which were put into
evidence at the public inquiry), he was asked why he had
not adopted a competitive process for the allocation of the
EL. The sole reason he gave was that he believed "that the
proposition had a public good”. He did not testify that his
reasons included some political benefit to him or his party in
the 2011 election or at all.

Mr Macdonald asserted in the public inquiry that a
competitive process would have taken too long to enable
him to make political capital out of the training mine at the
2011 election. As the Commission explains elsewhere in the
report, there was no significant time difference between
allocating the EL through a competitive tender process and
the time. in fact, taken to allocate the EL directly. Further,
Mr Macdonald's assertion that he needed the allocation to
take place quickly, is quite at odds with his conduct. From
the time that DCM first applied for the EL, he allowed

the process to proceed at a leisurely pace. In addition,
irrespective of the method by which the EL was granted,
the training mine will not be in operaticn to any meaningful
extent until long after a mining lease is granted (should
that occur). It was always known that this would be

well past the 2011 election. In addition, at his compulsory
examination (all relevant parts of which are in evidence),
Mr Macdonald did not testfy that his decision was
influenced by the fact that a competitive process would
take too long a time.

The Commissicn finds that the political benefit of a training
mine in winning seats at the election in 2011 was not a
reason that Mr Macdonald had in mind when he rejected
the option of allocating the EL through a competitive
tender process. The Commission does not accept Mr
Macdonald's testimony at the public inquiry that a
perceived political beneft at the 2011 election was a factor
that influenced him.

Public good

The Commission has pointed cut glsewhere in the report
that the availability of option (2), alone, as suggested by
the DPI in its draft briefing note of 27 May 2008, defeats
Mr Macdonald's “public good” argument. That option
was “Ta]n allocation of the area on a competitive basis
with a requirement to establish a training program as part
of any allocation”.

The adoption of option {2} would have brought significant
benefits to the state. Had Mr Macdonald adopted this
option. he would have achieved his aim as regards the
establishment of a training mine, but with the difference
that there would have been a public tender for the
tenerment on the basis that the successful tenderer would
have to construct a training mine. Competition for the
tenerment on the basis that each tenderer would have had
to undertake, in its bid, to construct and operate a training
mine, and to provide, in its bid, details of such a training
mine, would probably have resulted in a better training mine
being proposed than the tiny training mine descnbed in the
Submission by DCM.

Moreover, option {2) would have brought with it substantial
benefits that were lost by the direct allocation. The first

is the additional financial contnbution that would have
been attracted by a competitive process. Mr Macdonald
said that the climate had changed by August 2008, and

he did not think that any additional financial contribution
would have been produced. But the Commission does not
accept that answer. There (s no contemporaneous support
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for the notion that Mr Macdonald believed or toolk into
account a possible future decline in the value of ELs. He
certainly tock no advice from the 3Pl on the topic. And
the evidence in the public inquiry raises a real question

as to whether there was any such decline in late 2008 or
subsequently. The experience in respect of the Ridgelands
EL, upon which Mr Macdonald placed some considerable
reliance, does not support his theory. That tenement was
tendered in late 2009 for an additional Ainancjal contribution
of $95 million at the time of consent, and further payments
totaling 5155 million at later stages.

Under a competitive process, the state is assured of a
financial contribution under the Guidelines when the

EL is granted. On a direct allocation, it can clam that
contribution only if a ining lease (s granted, a process not
likely to occur within five years. in the case of the Doyles
Creek EL, Mr Macdonald, when he decided on a direct
allocation was, at the very least, foregoing certainty in
regard to payment of any additional Anancial contribution
that might e offered.

Mr Rees’ evidence in regard to the government’s need for
funds at the time of the direct allocation is highly pertinent
to this issue. He testified that, at the time in question,

the government was searching for “all possible sources of
revenue that were politically sustainable” and “those areas
where we could increase revenues”. He said that budget
questions were “a first order prionity” . The Commission has
accepted Mr Rees’ evidence.

The matters enumerated in this chapter weigh heavily
against Mr Macdonald having a genuine belief that the
direct allocation was for the public good. Other factors
pertinent to this issue are outlined in the next chapter.
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Chapter 33: Aberrant conduct by Mr

Macdonald

Mr Macdonald accepted that, as at 27 May 2008, the
Submission was defective. He said it was “not up to
scratch” and it “needed to be more sufficient”. He also
doubted whether it had wide industry acceptance, Mr
Macdonald said that, in the light of these concerns, he did
not believe that the project was at a stage where he could
allocate the EL. He accepted that it would have been
“irresponsible” of him to do so, but added the proviso, "until
you developed the strong conditions”.

So, Mr Macdonald sought to explain his direct allocation,
in spite of a Submission so poor that it would have been
irresponsible of him to have relied on it, by reference to the
subsequent insertion of “strong conditicns” in the EL.

Leaving aside the fact that, whatever adjective one
attnbuted to the conditions, “strong” would not be one of
them, Mr Macdonald's passivity and omissions in regard to
the conditions are striking.

Mr Macdonald did not communicate to any DFI or
ministerial officer after 27 May 2008 that he shared the
DPI's concerns about the inadequacy of DCM's proposal,
and he did not tell any such officer that he believed that
those concerns should be addressed by the formulation
and inclusion of conditions in the EL. Indeed, by 21 August
2008, when he granted DCM consent to apply for the

EL, he had had ne discussions with DP| officers about the
possible content of the conditions. |n fact, Mr Macdonald
never had discussions with DP| officers about the extent
to which, if at all, any conditions in the EL could legally
require DCM to build a training mine. Indeed, at no

stage whatsoever in the process up to, and including, the
granting of the EL to DCM did Mr Macdonald give specific
instructions about. the content of the conditions.

Taking at face value Mr Macdonald's assertion that it would
be irresponsible for him to allocate the EL directly without
“strong conditions”, his failure to give instructions, whether
at an early stage or at all, for the drafting of conditions, is

impossible to comprehend. This conduct is made even more
bizzare by his promise to grant the EL before even seeing
the conditions.

The strong inference that arises from this conduct, coupled
with his failure even to consider a grant under the DPI's
option (2), is that Mr Macdonald desired and intended to
grant the EL to Mr Maitland's company, come what may:

There are other facts that support such an inference.

First, there is Mr Macdonald's curious evidence about
announcing eight conditions at the Strangers’ Dining Reom.
As outlined previously, none of the DPI's criticisms of the
Submission in the draft briefing note of 27 May 2008 was
covered by the alleged eight conditions. The Commission
has found that it does not believe Mr Macdenald's evidence
about the eight conditions, but one must ask: why did Mr
Macdonald give this false evidence? The Commission infers
that he was attempting to give legitimacy to a decision that
he knew was partial.

Then, there is the considerable body of evidence that is
consistent with a blinkered, determined intention on Mr
Macdonald's part to give the EL to DCM, no matter what,
and, at times, to conceal what he was doing from the DPI.
The fallowing evidence falls under this umbrella:

a)  Mr Macdonald’s failure to take advice from bedies he,
himself, had set up for that very purpose — even when
the DF1was urging him to do so.

b)  Mr Macdonald's participation in the strategy to
prepare the ground for the granting of an EL; that is,
the procuring of the letters, as well as advice from the
DPL, all with similar content, none referring to the
training mine, but all referring to a skills shortage.

c)  Mr Macdenald's willingness to rely on the letters of
support that were chtained from a particular segment
of the community — those who supported the training
mine — even though no attempt had been made to
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canvass the views of those who might have had a
different view.

Mr Macdonald's failure to take any account of {(and
apparent lack of concern about) the DPI's report to
him concerning DCM's proposed minuscule training
mine and coal resources to be used for the training
mine, and the plain intent on the part of DCM to
operate a cornmercial mine and exploit profitably the
balance of the coal found on the tenement.

Mr Macdonald's failure to take any account of {and
apparent lack of concern about) the DPI's draft
briefing note listing the serious problems it had

with the Submission {(none of which was directly
addressed in the eventual conditions incorporated in
the EL).

Mr Macdonald's positioning of DCM as a provider
of funds to the University of Newcastle, the
likelihcod of which depended upon Mr Macdonald
granting DCM the EL.

Mr Macdonald's extraordinary conduct in
surreptitiously obtaining from the DPI a pro forma
letter of invitation to apply for an EL, when this was
fundamentally contrary to long-established practice.

Mr Macdonald's extracrdinary conduct in issuing
the letter of invitation withcut the knowledge of
the DPI, again fundamentally contrary to long-
established practice.

Mr Macdenald's conduct in ignoring the budgetary
needs and expectations of the government, as
explained by Mr Rees.

Mr Macdonald's conduct in failing to refer the
application to the Cabinet or the Cabinet Budget
Sub-committee.

Mr Macdonald's conduct in holding the media
release until it could be put out on Christmas Eve,
50 as to minimise the amount of media and public
attention.

Mr Macdonald's conduct in carrying out the
allocation contrary to the DPI's recommendation,
which was continucusly expressed throughout

the process {this is the only time Mr Macdonald
allocated a tenement contrary to the DPl's advice

— leaving aside the process adepted in those
allocations that are the subject of Operation Jasper).

Mr Macdonald's conduct after May 20608, in
keeping the DPI almost entirely in the dark as to
what he was doing, specifically:

it was unaware of the dinner at the Strangers’
Dining Room in June 2008,

* it was not informed about the conditions that
Mr Macdonald had purportedly designed and
imposed on that occasion,

« it was not involved in, or aware of, the
campaign for industry and community support,
which was conducted by the proponents at
Mr Macdonald's suggestion, with his office as
the peint of communication,

+ it was not invited to or told about the
extracrdinary events between |4 and 21
August 2008,

« it was not informed about the consent letter
until it was produced by the applicants,

it did rot become aware of the proposed
delivery of the letter of offer in December
2008 until very shortly before it occurred,
when it was required to have the conditions
concluded.
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Mr Macdonald's conduct in participating in lunches
and dinners, paid for by directors of DCM.

Mr Macdonald's conduct in arranging the dinner at
Catalina’s to celebrate the direct allocation by him
to DCM of the EL against the recommendations of
the DPI.

The Commission also has regard to the following:

a)
b)

At the time, coal ELs were "hot property”.

Mr Macdonald knew that ELs were valuable assets,
which were potentially enormously profitable to the
holders of them.

Mr Macdonald also knew that there was significant
revenue to be earned by the government through
inviting someone to apply for an EL.

At the very time of the events in question, Mr
Macdonald was pushing the DPI to find areas for
coal exploration of all different sizes in order to
raise additional sums of money. That is, additional
sums of meney for the state as a means (o try to
meet budget shortfalls and also to retain some
money by the DPI to avoid budget cuts and job
losses. He was pressing the DPI, in this regard,
right at the very time he got a briefing note
indicating that Doyles Creek might be considered
for a competitive process.

Given the above, a direct allocation of a potentially
significant EL was an extracrdinary step to take. The
Commission rejects the explanations that Mr Macdonald
has sought to give for his conduct in directly allocating the
EL to DCM. The Commission finds that they are faise.

Accordingly, the Cemmission finds that Mr Macdonald
desired and intended to grant the EL to DCM, and nothing
that he did 1n that regard had to do with his conception of
the public good.
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Chapter: 34 Partiality

Why, then, did Mr Macdonald confer this enormous benefit
on DCM? The Commission finds that he did so to benefit
Mr Maitland, a man with whom he had a close professional
relationship, to whom he was closely politically aligred, to
whom he was indebted and who was a "'mate”.

Mr Ransley gave Mr Maitland the job of using his
relationship with Mr Macdonald to influence him to
allocate the EL directly to DCM. The facts demonstrate
that Mr Maitland performed the task he had been given.

The Commission recegnises that, to the dispassionate
observer ignorant of the relevant facts, the benefit that

Mr Maitland obtained {extremely large as it was} might be
thought to be out of proportion to someone merely wishing
to do his mate a favour.

The Commission has taken this inte account in making its
findings. The Commission is persuaded by the strength of
the inferences that arise from the matters recounted above,
and also by the character and personality of Mr Macdonald,
as it has manifested itself in the Cperation Jasper and
Operation Acacia segments of the public inquiry,

Mr Kirk submitted that, “if fiendship or loyalty had

been Mr Macdonald's motivation, it would not amount

to corrupt conduct”. This submission is fundamentally
wrong, If a Cabinet minister makes a decision to benefit

an individual, being motivated by friendship or loyalty, he

is doing so partially and not in discharge of his duty to the
state to act impartially. Mr Kirk's submission implies that a
Cabinet mirister can make decisions to benefit his personal
friends merely because he likes them. This is an absurd
propesition. Mr Kirk submitted that political considerations
are not legally prohibited. That may be accepted. But Mr
Macdonald did not allocate the EL to DCM for political
considerations. He did so to benefit his friend, Mr Maitland.
That is an entirely different kettle of fish.

Mr Macdonald was a person who liked to use the power
and authority of his position to help people he liked, people
who were his friends. This is what he did with members
of the Obeid family. particularly Edward Obeid Senior

and Moses Cheid. What he did in Operation Jasper

was a blatant misuse of power, power that was abused

to confer tens of millions of dellars of benefits on the

Obeid family: This is set out in the Commission’s report

on Operation Jasper, There is little, if any, difference in
principle between that conduct and what the Commission
finds Mr Macdonald has done in the events investigated in
Operation Acacia. He has used the power and authority of
his position to help his friend and mate, Mr Maitland.

Mr Maitland testified that, at his initial meeting with Mr
Macdonald en 19 January 2007, he told Mr Macdonald
that ResCo was a "start up company’” and that he, Mr
Maitland, along with some Newcastle business people,
was starting it up. He told Mr Macdonald that he was the
chairman of ResCo. Mr Maitland accepred that, at that
point in time, ResCo was an unknown company and had
no business and no employees save for himself as chairman.
He said that he was not sure if he had told Mr Macdonald
that he had been granted 5% equity in the company, but did
not think that he had so informed Mr Macdonald.

Mr Maitland met with Mr Macdonald on [9 January 2007
in an attempt to obtain Mr Macdonald's support for a direct
allocation of the Doyles Creek EL on the basis that DCM
would build and operate a training mine. Mr Maitland used
a sales pitch in an attempt to persuade Mr Macdonald to
support his proposal. The fact that Mr Maitland was a long-
term mate and political ally of Mr Macdenald facilitated

his ability to make the sales pitch. The sales pitch was

that a training mine would be to the considerable benefit

of the people of NSW. But, there was an additional and
powerful factor that motivated Mr Maitland in making his
sales pitch. That was the likelihood of him making millions
of dollars were DCM to be allocated, directly, the EL. The
propnety of Mr Maitland not disclosing to Mr Macdonald
that he had a share in DCM and stood. persenally, to

make a fortune, were Mr Macdonald to approve the direct
allocation, is highly questionable. Cne might think that that
would be a very good reason for Mr Maitland to make such
a disclosure, but — to the extent set out in the previous
paragraph — he did not recall doing so.
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CHAPTER 34: Mastialing

Mr Macdonald understood that Mr Maitland was the
chairman of DCM but asserted that he had ne idea that Mr
Maitland had shares in DCM.

Counsel Assisting submutted that Mr Macdonald had

to know that those who stood behind DCM stocd to
profit from the EL. Mr Hale, in a strange submission, said
that it was not open to Counsel Assisting to make this
subrnission and said that it should be withdrawn. But when
Counsel Assisting asked Mr Macdonald if he knew that the
propenents were intending to profit from the commercial
mine, Mr Macdeonald replied:

Well, down the track if @ mine was ever got going someone
would obviously make some money, that happens with
every proposition.

Counsel Assisting then asked: “The exploration licence
could make them a lot of money, couldn’tit”. Mr
Macdonald replied, "Potentially”.

Later, Counsel Assisting put to Mr Macdonald:

... You surely were not so rioive as to be completely obtuse
to the prospect that pecple were going to meke e lot of
money out of this coalmining tenement that you were
aflocating?

Mr Macdonald eventually replied, thar Counsel Assisting’s
“conclusion is accurate”.

These answers alone justify Counsel Assisting's submission,

While Mr Macdonald accepted that the EL could make the
proponents a lot of money, Mr Macdenald denied knowing
that Mr Maitland would make money were he to grant

the direct allocation. He did, nevertheless, acknowledge
the possibility that, if DCM obtained the EL, Mr Maitland
would be the chairman of a very successful coal company.

Mr Macdonald agreed that there was “obviously” the
potential for persons “to gain a benefit out of” the grant of
the Doyles Creek EL. This is no more than common sense.

Mr Macdenald asserted that he did not apply his mind to
whether Mr Maitland was a shareholder in DCM. He said,
“I didn't consider that at all and | don't, | had no idea of
what, what real arrangements he had”. Had he known of
a possible sharehelding by Mr Maitland he said he would
have become aware of a political difficulty. He said, “But
the plain fact of the matter is | thought that, that it would,
it would be politically difficult going forward”.

When asked for the reasons that would give rise to the
“problem” he had menticnad, Mr Macdonald said, “there
would have been a feeling that someone in the Labor
movement, Union movement, had made a gain in this area
and that would have attracted considerable public attention
and that has happened in just about every case that | know
of where Unionists in particular have through their post

work, you know, post Union field who have, who have
gained a benefit out of a decision that might have been
made by a Labor Government”.

In this reply, Mr Macdonald appears to be dealing with the
issue on the basis of a hypothetical situation in which Mr
Maitland held shares in DCM, but not the situation that, in
fact, he was presented with.

Mr Macdenald seems to be raising the problem of
“someone in the Labor movernent” gaining a beneft

as a factor that supports his evidence that he did not
know about Mr Maitland's sharehalding {on the basis,
presumably, that had he known, he would not have made
the allocation). But the Commission is not persuaded by
Mr Macdonald's reasoning. As mentioned above, the DPI
had expressly warned Mr Macdonald about “probity issues”
were he to make a direct allocation, and the perception
of impropriety (without there being any ksnowledge of Mr
Maitland's shareholding) was held by a number of persons
to whaose evidence reference has been made in this report.
MNotwithstanding these matters, Mr Macdenald ignored
the issue of probity and, indeed, took measures to achieve
the end he desired by concealing from the DFI, as far as
possible, what he was doing in regard to the invitation to
apply, and causing the media release relating to the direct
allocation to be made at a time when it could be expected
to achieve the least possible publicity:.

Both Mr Macdonald and Mr Maitland declined to
concede that Mr Maitland told Mr Macdonald that he
held shares in DCM. It was in the interests of each to
give such evidence, and the Commission does not believe
it. That credibility finding, of course, does not establish
affirmatively that Mr Macdonald knew that Mr Maitland
held shares in DCM. In fact. there is no direct evidence
that establishes affirmatively that Mr Macdonald knew of
Mr Maitland’s shareholding.

Nevertheless, the Commission is able to make findings,
based on inference, relative to this issue.

As at August 2008, Mr Maitland had been requesting Mr
Macdonald, during a period of more than a year, to grant
DCM the EL. As mentioned, this was Mr Maitland's
specific duty imposed on him by Mr Ransley, and he did

his best to fulfil it. Mr Maitland was the person who, on
DCM's behalf, had frst raised the direct allocation with

Mr Macdonald and, since then, had been DCM's point of
contact with Mr Macdonald. Mr Maitland, as the chairman
of DCM, had sat with Mr Macdonald at meetings and over
meal tables throughout the application process, lobbying for
and seeling the direct granting of the EL.

Mr Maitland was regarded by the minister's staff as the
person in DCM who spoke on its behalf and as the person
to whom they should speals concerning information
about the application process. As is manifest from the
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history of the transaction recounted in this report, the
communications between Mr Maitland and the minister’s
office, including Mr Macdenald himself, were frequent.

In fact, so frequent that a regular communication channel
was ooened up directly between Mr Maitland and Mr
Macdonald's office. Mr Macdonald's ministerial staff
closely identified Mr Maitland with the application. Mr
Macdonald's office is unlikely to have understood Mr
Maitland to be so closely connected with the mine without
that understanding being shared by Mr Macdonald. Mr
Maitland must have been recognised by Mr Macdenald as
being a person who exercised considerable authority over
the affairs of DCM.

Mr Macdonald did not treat Mr Maitland merely as some
sort of lobbyist for DCM. Mr Macdanald positionad
DCM so that it would contribute to the funding of the
establishment of a chair of geology at the University of
Newcastle, He achieved this by inviting Mr Maitland to
the meeting with Professor Plimer, Dr Jehnson and others,
He favoured Mr Maitland {and, thereby, DCM}in other
respects as set cut previously. Mr Macdonald understeod,
at least, that Mr Maitland played a key role within DCM,
and in that role exercised a high degree of responsibility.

Counsel Assisting submitted that “Macdonald could not
have credibly believed that Maitland had no interest in
the project and his pursuit of it throughout the relevant
period was done as benevolent consultant”. In the light
of the circumstances set out earlier in the report, there

is much to be said for this submission. At the very least,
the Commission infers that Mr Macdonald turned his
mind to the guestion of whether Mr Maitland was one of
those who stood to benefit financially, were the EL to be
granted. Not to have dene this would have been contrary
to human nature.

Having turned his mind to whether Mr Maitland was a
shareholder of DCM, Mr Macdonald may well have asked
Mr Maitland if he was a shareholder. Had he asked Mr
Maitland, the Commission infers that Mr Maitland would
have told Mr Macdenald the truth. There was no reason
for him not to do se. Had he not asked Mr Maitland that
question, the Commission infers that Mr Macdonald would
simply have assumed that Mr Maitland was a shareholder
of DCM. As the Commission is unable to find that Mr
Maitland told Mr Macdonald that he was a shareholder in
DCM, the Commission finds that Mr Macdenald assumed
that Mr Maitland was a shareholder. This finding merely
reinforces the Commission’s finding that Mr Macdonald
allocated the EL to Mr Maitland directly because Mr
Maitland was his friend and mate.

Furthermore, and in any event, Mr Macdonald would have
known that, by granting DCM the EL, he would advance
Mr Maitland in his career as chairman of DCM and would
confer a real berefit on him.

The power granted to Mr Macdonald under the Mining
Act toissue ELs is not unfettered. Mr Macdonald was not
at liberty to grant consent to apply for an EL or grant an
EL for the purpose of providing an advantage or benefit to
a mate and political ally.

Mr Hale submitted that the discretion granted to the
minister under the Mining Act may be exercised by the
minister “having regard to political considerations and what
is considered by the Minister to be the public interest”.
That may be accepted. But Mr Hale went on to submit,
"There is a not a duty to act partially or without bias”. If
that submission is intended te mean that a minister may
decide to allocate an EL directly to a mate, or grant an EL
to a mate for the substantial reason that that person is the
minister's mate, then that submission is wholly rejected. A
decision so made would constitute an exercise of power for
an IMmproper purpose.

The Commission accepts that Mr Macdonald genuinely
believed that, generally speaking {and in theory), the
establishment of a training mine would be to the benefit
of the public. Relying on this belief on the part of Mr
Macdenald, Mr Hale submitted that to “establish the
unlawfulness of a decision on the ground of improper
purpose it must be established that the purpose was his
[Mr Macdonald's] only purpose, or at least a substantial
purpose without which the power would not have been
exercised in that particular way” . Irrespective of whether
this submission is correct, the Commission finds that:

{a) Mr Macdonald’s belief that the establishment of a
training mine would be to the benefit of the public
was not a substantial reason for his decision to
allocate the EL directly to DCM

(b} Mr Macdonald's desire to benefit his mate, Mr
Maitland, was Mr Macdonald’s substantial purpose
in making that decision

{c) but for Mr Macdonald's desire as set outin (b), he
would not have allocated the EL to DCM,
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Chapter 35: Conspiracy

Counsel Assisting has subrmitted that there was a
conspiracy between Mr Macdonald, Mr Maitland, Mr
Ransley and Mr Poaole for Mr Macdonald to grant an EL to
DCM for reasons of partiality.

A key element of Counsel Assisting’s contention was that
each of Mr Maitland, Mr Ransley and Mr Poole should
be held to have been aware that the decision to grant
DCM the EL was motivated by partiality on the part of
Mr Magcdonald. Without that knowledge, the conspiracy
alleged by Counsel Assisting couid not be established. As
to that knowledge, Counsel Assisting summarised the
position as follows:

...t can be seen that the proponents were alf oware that
the EL if granted would constitute a valuable asset, which
could make each of them a lot of money. They knew that
the alternative to o direct allocation to DCM was a tender,
for which large amounts of money might be poid by other
companies to the government. They knew that they were
getting the valuable asset effectively for free — with any
payment well down the track after they would already have
made a fot of money. They knew that the only justification
for a direct allocation wos a significant public benefit,
which was constituted in their case by the training mine
proposal. They knew, however, that the training mine
proposal could not rationally justify the direct allocation,
because it did not amount to a significant public benefit,
and could not be thought to outweigh whatever financial
outcome might be achieved by o tender or EQf process.
And they knew that the Department was opposed to the
direct aflocation (which made sense) but the Minister was
in favour of it throughout (which did not make sense).
They seemed to know that the terement would be gronted
quite early in the process, notwithstanding Departmental
opposttion, and can be attributed with staterments of
significant confidence from an early stage. They kriew

that the process by which the tenement was awarded to
them was highly irregular (although they were not aware
of all the featiires which made it so). And they knew that
Maitland had a good relationship with the Minister, that

the process was a political one which he was managing.
and that Maitland's relationship with the Minister was the
only possible explanation for what occurred.

Some of these elements can be accepted. The Commission
accepts that the proponents all thought that the EL was
worth a great deal of money, and that they were getting

it for very httle consideration — effectively for free. Mr
Maitland expressed a possible value of $20 million to his
friend Mr Tudehope during the process, and was involved
in preparing documents for investors that would place

the value much higher than that (he accepted $50 to $60
million with the potential for more). He accepted that the
teaser documents to Chinese investors were placing the
value at $15C million towards the end of 2008, and that he
was aware that the grant of the EL, if it occurred, would
transform his life.

Mr Ransley and Mr Paole also thought the EL would be
extremely valuable to them if granted. According to his
file note, Mr Ireland was told by Mr Ransley in August
2008, immediately after the consent to apply had been
issued, that it was like the company receiving 350 million.
Mr Ransley denied Mr Ireland’s evidence based on this
note, but Mr Ireland’s evidence is accepted, and Mr
Ransfey's denial of it rejected as unbelievable. Mr Ireland's
record was contemporaneous, and there is no reason te
doubt his correborative evidence of it. In any event. it is
extensively corroborated by other evidence. In June 2008
(before the invitation), Mr Ransley told Westpac bank in
a loan application that DCM had a potential value of $100
million, which suggests that the EL had a significant value
(even if; as Mr Ransley insisted in evidence, the potential
would not be fully realised until there was a proven JORC
resource}. Before he was aware of that document, Mr
Chester gave evidence that, in 2008, figures like 3100
million were being bandied about in DCM as the value of
the EL. In December 2008, Mr Poole told Westpac bank
that, based on Mr Chester’s advice, the EL could be worth
$100 million, calculated conservatively as &l per tonne of
expected reserve.
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Each of them was aware that the valuable asset would
come to them free of charge. The cost of the grant was all
in the building of a training mine, which would occur well
into the future, after the grant of a mining licence, and at

a time at which the tenement could itself be used to raise
funds from investors. Mr Poole acknowledged that, “none
of our payment [for the El] was up front”. He accepted
that value would be achieved at the granting of the EL, and
that the price to be paid would then be years away and well
after the time at which he intended te have sold out of the
project. Mr Ransley accepted that, by the time the training
mine would be built, the original owners of the company
would all be very rich men, and that that was inevitable

in December 2008. Mr Maitland had a similar awareness.
They all knew that it was likely that they, as proponents,
would make a lot of money immediately upon the granting
of the EL, and that all the state would ger in return was
the training mine sometime in the future, paid for by future
investors.

Counsel Assisting have alse pointed to other features of
the process that informed the proponents, such as the fact
that the training proposal was very weak and could not
have been thought to justify the allocation, that the DPI
was opposed, that the process adopted was unusual or
aberrant, and that they knew of the relationship between
Mr Maitland and Mr Macdonald. The Commission has
accepted that Mr Maitland was hired by Mr Ransley with
that relationship in rmind and was deployed to use that
relationship in seeking the £

Put together, these factors present a powerful argument
for inferring that each of Mr Maitland, Mr Ransley and

Mr Poole was aware that the likely explanation for the
allocation was partiality on the part of Mr Macdonald.
And, if they were fixed with such knowledge ar a given
point in time, the steps taken by them in pursuit of the
granting of the EL thereafter could be characterised as part
of a conspiracy in furtherance of a common design.

Nevertheless, the Commission has accepted the
submissions made for Mr Ransley and Mr Maitland to the

effect that the evidence is insuficient to demonstrate to
the high standard of proof that would be required that any
of the directors was actually aware that Mr Macdonald
was proposing to act with partiality. Critically, it has

not been demonstrated that they knew that he was not
being persuaded by advice from the DPl or other scurces
that opposed the direct allocation. They knew that Mr
Macdenald had consistently expressed support for the
training mine idea since it was fArst raised with him, and
the Commission cannot exclude the possibility that they
believed that Mr Macdonald had been persuaded by the
concept alone. Because that possibility cannot be excluded
as a reasonable explanation for their state of mind, and
because a finding of & conspiracy would require the
Cemmission to have a high level of satisfaction as to any
inferences it drew in connection with the knowledge of
the affected persons, the Commission does not make any
findings of a conspiracy or of other conduct constituting
aiding and abetting Mr Macdonald's wrongdoing,

Had the directors” knowledge of Mr Macdonald's partiality
been established, then various matters are pointed to by
Counsel Assisting as establishing the basis for the inference
of an agreement or commaon understanding to act to ensure
the allocation to DCM on the basis of Mr Macdonald's
known partiality. lon light of its findings on knowledge,
however, it has not been necessary for the Commission to
consider these matters further.
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Chapter 36: False and misleading conduct

During the pracess of seeking consent to apply for the

EL and the granting of the EL, a number of documents
were prepared and submitted to the DPI and others within
government involved in the process by, or on behalf of,
DCM by the three proponents and certain advisers. Those
docurments made a nurnber of staternents that have been
impugned in the course of the public inguiry.

As the inquiry progressed, while the truth of certain
impugned statements remained contested, it became
apparent that there were numercus misstatements (to
use a neutral word) in the documents. In this chapter, the
impugned statements are considered. As is found below,
many of thern are found to be false or misleading and in
material respects.

The False or misleading statements are not trivial. Nor is it
a matter of one isolated false or misleading staterment that
could be overtocked as a possible error or mistake. The
relatively large number of false or misleading statements
across various documents, and their combined effect,
bespealss deliberate dishonesty in the pursuit of the EL.
They were deployed as part of the spin to justify a direct
allocation of a valuable asset.

The fndings that are made in respect of each distinct false
or misleading statement are, in the Commission’s view,
individually and independently justified. But the number
and significance of the false or misleading statements
corroborates the Commission's conclusion of deliberate
dishonesty and the Commission’s rejection (in relation to
the false or misleading statements found to be dishonest) of
the counter argurnents of error or mistake.

While many of the statements impugred by Counsel
Assisting have been found to be materially false or
misleading, this is not true of every such staterment. [n
some instances, the Commission, having regard to the
subrnissions of affected persons, has not accepted that
a given staternent impugned by Counsel Assisting was
materially false or misleading. Where this is the case, the
impugned staternents are generally not the subject of
further specific discussion.

The relevance of the false
or misleading statements to
corruption findings

For the false or misleading statements to involve conduct
constituting corruption, they must satisfy the relevant
requirements of s 8 and 5 9 of the ICAC Act.

Insofar as s & is concerned, Counsel Assisting relied on
s 8(1)a) and s 8(2) of the ICAC Act. Those sections
relevantly provide:

General nature of corrupt conduct
(1) Corrupt conduct is:

{a) any conduct of any person {whether or not a
public official) that adversely affects. or that could
adversely affect, either directly or indirectly, the
honest or impartial exercise of official functions
by any public official, any group or body of public
officials or any public authority, or

(2} Corrupt conduct is also any conduct of ary person
fwhether or not a public official) that adversely affects,
or that could adversely affect, either directly or indirectly,
the exercise of official functions by any public official, any
group or bady of public officials or any public authority
and which could involve any of the following matters:

{a) official misconduct {including breach of trust, fraud
in office, nonfeasarice, misfeasance, malfeasarice,
oppression, extortion or imposition}

(e) fraud

{x} matters of the same or a similar rature to any
fisted above,

{v} any conspiracy or attempt in relation to any of the
above.
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Below, the Commission finds that certain of the false or

misleading statements come wathin s 8(2} of the ICAC Act.

The numerous and material false or misleading statements
contained in the key documents submitted in support of
the allocation to DCM could adversely affect the exercise
of official functions by those whe in the ordinary course
would assess the documents. They could also involve fraud
given the circumstances in which they were deployed in
pursuit of the granting of a valuable EL.

(nsofar as s 9 of the ICAC Act is concerned, Counsel
Assisting submitted that the making of the false or
misleading statements could constitute or involve a number
of criminal offences either on a principal or accessorial basis,
including in respect of s 178BB of the Crimes Act 1900 and
s 374 of the Mining Act as they stood at the relevant time

{and including aiding and abetting the commission of an
offence by DCM under s 374 of the Mining Act).

Counsel Assisting alse submitted that the conduct

cauld constitute or involve contraventions of s 184 of

the Corporations Act 200/ {Cth) in that the relevant
proponents were either reckless or intentionally dishonest
and failed to exercise their powers and discharge their
duties in good faith in the best interests of DCM or for a
proper purpose.

Materiality of impugned statements

Various submissions have been made to the effect that
certain of the impugned staterments are not material. A
requirement for materiality emerges from s 17838 of the
Crimes Act 1900 (as at the relevant time) and s 374 of the
Mining Act, both of which refer to statements that are
false or misleading in a matenal particular.

In this regard, the NSW Court of Criminal Appeal in R
v Masfen & Shaw (1995) 79 A Crim R 199 (Hunt CJ at
CL, Sully and Smart JJ agreeing) accepted that the term
“matenal” should be interpreted as requiring no more and
no less than that the false particular must be of moment

or of significance, not merely trivial or inconsequential. It
was further accepted that a particular will be material if it
is relevant to the purpose for which it was being made, and
that it will be relevant to that purpose if it may be taken
iNto account by the person to whom the statement is made
in making any decision upon the matter in respect of which
the statement is made; itis unnecessary to establish that
the statement is one that must or will be so taken into
account. [t was made clear that the question as to whether
the particular is material is not whether that particular did
in fact play any part in the decision made, and itinvolves an
objective assessment.

in considering the issue of materiality, the context in which
the documents were being deployed is relevant. This was
no ordinary appiication for an EL. It was seeking to justify
a direct allocation of a potentially valuable asset — rather
than a competitive process involving the clear potential of
significant monetary payments — based on a public benefit
argument. Even Mr Macdonald recognised the obvious in
his acceptance of the need to carefully consider the public
beneft of the training mine and whether the proposed
public benefit would outweigh the possible benefit from a
tender so as to warrant the direct allocation. Furthermore,
he similarly recognised that the Submission contained the
detail of the proposed training proposal, and this needed to
be looked at very carefully to make sure the proposal was
worthwhile and was of putlic benefit.

In the ordinary case of an EQl as part of a competitive
process where the major consideration is the monetary
contribution offer, statements concerning the proposed
operations may or may not be quite so significant. But
here the justification far the grant was the training mine
propasal. The documents describing that proposal were
fundamental in the consideration of whether the proposal
would yield a public benefit sufficient to justify the grant,
or whether the state might be better off from a competitive
process. This meant that the claims as to what was
proposed by way of the training mine were of fundamental
materiality.
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CHAPTER 36: 1

2 condur

Seen in that objective context, the statements found to be
false or misleading (concerning such matters as resource
size, the alliance, financial capacity, past due-diligence, and
so forth) are matters that are matenal.

Most of the statements which are found to be false or
misleading concerned matters which were taken into
account by the DP1in the briefing note of 27 May 2008,
Of course, the DP| was not ultimately persuaded by

them. Nevertheless, and while emphasising the objective
nature of the inquiry, the fact that the false or misleading
statements were indeed taken into account tends to
indicate that those statements were of a kind that may be
taken into account by the person to whom the statement is
made in making any decision upon the matter in respect of
which the staterment is made.

In this connection. it is also necessary to refer to the
contenticn that no person in the Pl was misled. It has
been further submitted that the statements cannot be
material as no one in the DPl was misled. There are several
answers to this contentior. They are discussed below but
they can be briefly stated for present purposes. First, it is
not the case that no person in the DI was misled. The
submission is misconceived. Secondly, and in any event, the
matter is one to be assessed objectively. Thirdly, it follows
that no one need be misled for a statement to be materally
false or misleading (cf R v Maslen & Shaw).

Misleading conduct and partiality

Before turning to the substance of the statements, one
submission advanced on behalf of Mr Maitland can
immediately be dispelled. It was submitted on his behalf
that:

A further point that should be made ot this juncture is there
is an obviaus tension between the partiality ond misleading
conduct cases, which Counsel Assisting do not grapple
with. If Macdonald was partial, therz was no need to
mistead him or, since he was the decision-maker, anyone
efse. Thus, it cannot be the position that both cases are
correct.

That submission itself fails to grapple with the intended
audience of the matenals submitted. That audience was
principally the DPI and its officers. As the proponents
knew, Mr Macdonald had throughout supported the
project. He didn't need to be convinced. But, as the
proponents and Mr Macdonald also always knew, the DPI
was against the project throughout. No doubt, in the best
world for DCM and Mr Macdonald, the DPI might have
changed its mind. But it did not. For that reason, some
semblances of a process were needed as cover.

January and February 2007

On 22 January 2007, Mr Maitland provided the minister's
office with a briefing note in respect of the proposal, which
was subsequently forwarded to the DPI. The briefing note
contained the following statement:

(8} The area is with vacant title with sufficient coal
resources to enable a small to medium sized mining
operation

On 13 February 2007, ODCM made an application to the
minister for consent to apply for an EL. Mr Maitland signed
the application letter, a copy of which was sent to the DPI.
The letter contained the following statements:

ib) Initial geological reports have demonstrated the
existence of structurally undisturbed blocks
between faults in the area which may contain
sufficient coal resources to enable the establishment
of at least a small to medium sized mining operation
which could accormmodate a training initiative

{c) ResCo has completed an initial capital raising
of approximately $1.5 rmillion from its founding
shareholders.

Mr Maitland was responsible for the false or misleading

statements referred to in (a) and (b} above. As considered
below, the Commission has concluded that the statement
referred to in (¢} above is misleading but not materially so.

The January briefing note contained certain observations
as to the resource to which access was being sought.
Those statements need to be seen against the background
of the report which had earlier been provided by Dr Palese
concerning the expected coal resources. I that report was
a series of three bullet points as follows:

Advantages of this project area:

« One of the very few areas stifl with vacant title, with
sufficient coal resources to enable a medium to lorge
size mining operation (refer to figure 1},

«  CGood quality, known "brand” coal resources, not
difficult to market and kriown to be well regarded by
the Jopanese market.

«  Closeness to coal infrastructure and services.

By way of comparison, Mr Maitland's briefing note
contained the following three numbered propositions:

The advantages for the project being granted in this area
are:

[, The area is with vacant title with sufficient coal
resources to enable a small to medium sized mining
operation.
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2. Good quality, known-brand coal resouirces, not
difficuit to market.

3. Close to infrastructure and services.

Mr Maitland had picked up almost verbatim the three
bullet points in Dr Palese’s report., But he had made one
material change to the first point. Whereas in the first
bullet paint Dr Palese had described the area as sufficient
for a “medium to large size mining operation”, Mr Maitland
adopted the description “smali to medium sized mining
operation”. That change reflects a deliberate decision by
Mr Maitland in his first written communication to the DI
to understate the anticipated resource size.

This approach to resource size was carried through to

the letter sent to the DPlin February 2007, Paragraph

5 of that letter described the resource as “sufficient coal
rescurces to enable the establishment of at least a small to
meadium sized mining operation”.

The submissions on behalf of Mr Maitland addressed the
statement in the February letter, rather than the January
briefing note. In mounting his defence (placing reliance on
the words “at least”, which do not appear in the extracted
January briefing note), the submission is made that it is
not open to criticise Mr Maitland as he was not examined
about the staterment in the February letter but only the
January briefing note. That is plainly not so. The change
from “medium to large” to “small to medium” was simply
carnied over and repeated from one document to another,
and he was questioned in depth on this issue.

An intention to mislead as to the potential resource

is corroborated by an email exchange to which Mr
Stevenson, Mr Maitland, Mr Ransley and Mr Pocle

were all a party. In the course of that email exchange, Mr
Maitland asked Mr Stevenson whether “if we mention
just the Whybrow and Redbank seams can we still access
the woodlands hiil creek seam at some later stage”. At the
meeting on |5 January 2007, Dr Palese had mentioned
other seams, including the Woodlands Hill Creek seam.

In submissions on behalf of Mr Maitland, it was suggested
that the email was simply Mr Maitland checking to
ensure that the information being provided in the letter
was sufficient. That ignores what the email shows as

to Mr Maitland's state of mind. [t reveals there was
plainly consideration given, on the part of Mr Maitland
at least, as to the ability to mention only some of the
seams recognised as potential extraction targets, so long
as they all could be eventually accessed, and ultimately a
willingness to proceed on that basis {as is clear from the
letter of 15 February 2007).

Indeed. all three directors became aware that one of the
potential seams was going to be omitted from the letter to
the DPI on the basis that they could still access it down the

track if the EL was granted. And while it was suggested
that Mr Ransley did not read the relevant email, the
Commission does not accept that self-serving suggestion.
After all, this was the beginning of, and the initial pitch for, a
project which Mr Ransley was eager to pursue.

Taking account of all of these matters, the relevant
statements in the January briefing note and the 15
February letter were calculated deceits on behalf of Mr
Maitland. The submissions defending the statements as
true (based on the words "at least” in the February letter,
but not the January briefing note, and other matters of
context) do not reflect a natural reading of the statements
or their import, And so far as the February 2G07 letter is
concerned, the impugned statement was prefaced with
what “Initial geclogical reports have demonstrated”. The
only geological report was that of Dr Palese, and it said
something altogether different.

The effect of the statement made in the letter, especially

in the context of the earlier briefing note, was to convey
the representation that the best information available to
the author of the letter was that the anticipated rescurce
would support a small to medium sized cperation. In truth,
the best expert opinion available to the company was that
the resource size was sufficient for a medium to large
operation. There was, in fact, no basis for a suggestion that
the resource might be sufficient only to support a small
operation. The statement was misleading.

The Commission has concluded that Mr Maitland bears
responsibility for the faise or misleading statement in the
January 2007 briefing note and the February 2007 letter.
He was the author of the false cr misleading statement
in each document — he was principally responsible for
lifting the corresponding words from Dr Palese’s report
and amending them, and he sent the briefing notes and
signed the letter He was also responsible for sending

the email about the Woodlands Hill Creek seam, which
corroborates an awareness that the possible resource was
being understated.

The responsibility of the other two directors is more
difficult to assess. There is no evidence that they were
invelved in the sending of the briefing notes. Without
knowledge of those documents, the false or misleading
statement in the letter (which was circulated to each of
themn in draft before it was published) may have been less
apparent to them. Mr Ransley accepted that he was aware
that the reference in Dr Palese’s report was medium to
iarge {words which he claimed net to understand) and he
accepted that he was aware the letter to the DPI used
“small to medium” (although he claimed to have placed

no significance on the words). Mr Poole had access to the
same documents, and must have had the same knowledge.
Nor can Mr Ransley’s suggestion that the term “medium
to large” was a technical term which he did not understand
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be accepted (contrary to the submission on his behalf, his
evidence was to suggest he did not understand the term
at the time). After ail, he had been engaged in the mining
industry for some time through his labour hire business.
The Commission, however, considers that the evidence
does not sufficiently demonstrate that Mr Ransley and
Mr Poole noticed at this preliminary stage in the process
that the letter contained a matenally false or misleading
statement as to the size of the resource.

The 15 February letter also addressed the financial position
and means of the applicant company. The directors had
been told by Mr Stevenson that it was necessary to include
details of the nancial resources available to the applicant
as part of the application and, therefore, knew it was a
significant matter.

At the time the application was made, ResCo owned no
businesses. It had no assets cther than some remaining
portion of $100,000 contributed by its sole shareholder and
it had ne income. Rosa was conducting a capital raising

of $1.5 million, which had not yet been completed. That
capital raising must have been intended to support the
acquisition of Eastern Mining and Ceonstruction Comparty
(EMC) Pty Ltd by ResCo, which was anticipated and
under negotiation in early February 2007, By the end of
February 2007, ResCo had resolved that it would not be
proceeding with the EMC acquisition.

The letter of 15 February included the statement “Resco
has completed an initial capital raising of approximately
$1.5 million from its founding shareholders”. That
staternent was false or misleading. The capital raising
was in Rosa and not ResCo, had not been completed
and was disconnected from the training mine. They were
two separate corperate entities and the evidence tends
to suggest that, censistent with their distinct legal status,
they were run as distinct entities.

The Commission concludes that the statement was false
or misleading. Nevertheless, while the Commission does
not accept that for practical purposes a capital raising by
Rosa was a capital raising for the purpose of ResCo, it
does have regard to the relationship between the entities
in accepting the submission that the misleading nature of
this staterment was not relevantly material. [t is, therefore,
not necessary to consider who might bear responsibility
for this particular statement.

The Training Mine Submission
(March 2008)

The key document lodged was the Submission. When
this document was rebranded for investor purposes it was
renamed the “Doyles Creek Coal Project”.

The Submission was lodged with government agencies on
two occasions. The frst was in March 2008 under cover
of letter from DCM {dated 18 March 2008 and signed by
Mr Maitland) addressed to Mr Coutts of the DPL. In that
connection, the document was lodged in suppert of the
pursuit of consent to apply for the EL.

It was then lodged a second time in late September 2008
under cover of a letter from DCM (dated 29 September
2008 and signed by Mr Maitland) addressed to the Mining
Registrar at the DPI. This time, the document was being
lodged as part of an application for the EL (consent to apply
having been granted), In that application, Mr Maitland
certified that the information contained in it and the
attached documents {which included the Submission) was
true and accurate.

The Submission stated that it had “the full support of the
Dovyles Creek board of directors and management”. That
board comprised Mr Maitland, Mr Poole and Mr Ransley:
As to this statement, Mr Maitland gave the following
evidence:

You took the view, didnt you, that the submission had the
Full support of the Doyles Creek Board of Directors7— Yes.

And that was because it was a document that in fact had
been discussed between the Board of Directors 7---Yes.

And everybody agreed with it ?---Yes.
And that was true in March 20087 Yes.
And in September 20087 Yes.

While Mr Maitland could not say whether the other
directors read the document, it is plain that they did. Drafts
were circulated to all three directors by email and all three
provided comments, suggestions and input in respect of its
contents. As Mr Poole ackrowledged, all of the members
of the board had a role to play in the document. Mr Poole
agreed that he “reviewed the drafts and made some
comments”, and that he did so for the purpose of, amengst
other things, making sure that the contents were accurate,
with a particular focus on the Anancial matters. Mr Ransley
agreed with similar propositions:

You had a hand in pursuance of that objective in the. in
four documents, the February '07 letter, the March 08
letter, the submission that went forward in March and the
September "08 application?---Saw those letters, yeah.

Coe
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Each of those documents was furnished either to the
Department or the Minister in connection with your
application for an Exploration Licence. Correct?---That s
correct.

And each of them was discussed at board level or went on
with the approval of yourself Mr Maitland and Mr Poole.
Correct?---Correct.

And you concurred in the making and publication of each
of them. Is that right 7---{ had input to each of them,

The Commission finds that all of the directors had
knowledge of the contents of the Submission, all were
invelved in the making and publication of the statements
init, and that Mr Ransley and Mr Foole agreed that Mr
Maitland should provide it to the DPI.

The Submission contained a large number of inaccuracies
(tc use a neutral word). While certain inaccuracies or
“errors” were acknowledged, each of Mr Maitland, Mr
Ransley, Mr Pocle and Mr Chester denied any wrongdoing.
For example, Mr Maitland adopted the pattern of admitting
that statements were in error or inaccurate but denying
that they were false or misleading. The pattern, however,
was not maintained with absolute consistency. When
challenged as to one statement, the following exchange
occurred:

That was false, wasn'’t it?-—[ts misleading.
All right. And the- - -7~ withdraw that. It’s incorrect.

Excuse me. So you said misleading and then you ve
corrected yourself and said it was incorrect 7—-Yes.

Why have you done that 7---Oh, simply because we —at
that process —well, wher: this was being done um- - -

The dissembling was revealing.

Individual aspects of the Submissicn are considered below.

Resources

Various staterments were made about the anticipated
resource size in the tenement. Some of those statements
are now conceded to be inaccurate, but are sought to be
justified in various ways by affected persons including as
honest mistakes. On the other hand, Counsel Assisting has
sought to characterise them as knowingly rmisleading.

The relevant staterments that the Commission finds to be
false or misleading are as follows:

»  The Submission stated that Doyles Creek "hosts a
rescurce estimated at 91 million tonnes” (whereas
Dr Palese’s estimate of the resource was much
larger — 308.6 million tonnes in two of marty
seams).

+  The target coal seams would be principally the
Whybrow and the Redbank Creek coal seams
in the Wittingham Coal Measures, with total
inferred in situ resources estimated at 125 million
raw tonnes {when, as pointed out above, it was
actually 308.6 million tonnes).

*  The proposed location has the potential to support
a smali to medium sized coal mining operation
{whereas the potentiality was known to be
greater).

»  Theinferred in situ mineable coal resource for the
exploration area was 69.9 millien torines and the
inferred in situ rescurce was 183.5 million tonnes
{these figures came from the table annexed to the
Submission, which was described as “a description
of the in-situ coal resources for the Exploration
Area” reflecting estimates for a much smaller area).

The Commission finds that each of the directors knew
these statements were false or misleading.

At the time the Submission was made, the only geological
advice available to DCM was Dr Palese’s report of January
2007. The key hgures in that report were Dr Palese’s
estimates for ELA | (being the area applied for by DCM).
For the two seams he considered, he had estimated the
total inferred in situ resource as being 308.6 million tonnes
and the total inferred in situ mineable coal as being 125.3
million tonnes.

Those figures were estimates based on a limited data set.
Certain subrmissions of affected persons have emphasised
the hmited data on which the estimates were based

and which may be affected by further exploration and
data. Those submissions are correct to a point. Further
exploration producing a larger data set from which to
make revised estimates may confirm those figures or result
in increased estimates or result in decreased estimates.
But it is important to note that this does not mean that
the figures based on the available data were malleable

or adjustable at will. They were not guesses or ad hoc
numbers but estimates that adopted a recognised and
understood geological vocabulary. In that field, various
descriptors are applied to estimates to indicate the degree
of certainty associated with the estimate, having regard to
the size of the data set from which they are produced. Dr
Palese’s figures were the result of a careful and scientific
process, involving a calculation extrapclated from available
data in accordance with recognised scientific technique
and applying that understood vocabulary. The uncertainty
associated with the estimate (as compared to what might
actually be in the ground) owing to the data limitations is
indicated by the labe! “inferred”. But it is still a calculation
from available data — albeit an “inferred” calculation. Thus,
submissions that have sought to defend certain resource
statements in the Submission based on the limited data
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and resultant uncertainty miss the point and provide those
responsible with no comfort.

In addition, DCM had the input of Mr lreland. Mr Ireland
is not a geologist. He is, however, an experienced mine
manager. He produced estimates of run of mine (ROM)
coal —in simple terms, the coal that might actually be
produced from the mine. Mr Ireland produced several
iterations of his ROM calculations. Reference has
already been made to the calculations he prepared on

9 November 2007. Those figures showed a ROM of

[74 million tonnes over the life of the mine. Mr Pocle
and Mr Ransley became aware that on that basis the
ROM hgures might be very large. Mr Ireland produced

a second iteration in December 2008, showing ROM
figures from one seam, the Whybrow seam, of 68 million
tonnes. During January 2008, Mr Ireland revised his
ROM fAgures to account for an arithmetical error in his
December caiculations. His revisions increased the ROM
allowance for the Whybrow seam from 68 million tonnes
to 91 million tonnes. This figure of 21 million tonnes
became prominent in the Submission. It is important to
note that this was not an estimate by Mr [reland of the
quantity of coal in the tenement — his ROM estimates
were not estimates of either a reserve or a resource.
Rather, his calculations assumed an adequate reserve
and provided a calculation of how much coal could be
removed from a single seam by a series of longwalls. The
calculations assumed the coal was present and without
impairment. The calculations were significant as an input
to the financial modelling that would occur — because
they gave annual coal production hgures. They cannot be
substituted for reserve or rescurce allowances.

A third set of data sheuid be mentioned here. Throughout
the period from November 2007 to late 2008, the directors
of DCM also appeared to believe that a reasonable
estimate of the actual coal that could be mined in the
tenement was 140 millicn tonnes. The evidence does not
disclose how that estimate was arrived at. It could have
been an extrapolation from Dr Palese’s 125 millien tonnes

in two seams (allowing for some coal in other seams, such
as the Woodlands Hill seamn) or it could have been denved
from Mr Ireland’s first calculations of ROM coal. Itis
unnecessary to make any findings as to how the figure was
derived. As mentioned above, there is ample evidence of its
adeption by the principals of DCM. [t appears in a file note
of a meeting on 21 November 2007 at which each was
present. |t was mentioned by Mr Poole as the expected
quantity of coal from the tenement to Mr Baxter {of
Westpac bank) in March 2008, and it appears as the figure
for mineable coal in various investor presentations used by

Mr Maitland later in 2008.

One option that may have been open to DCM was to say
nothing in the Submission about the anticipated size of

the resource at Doyles Creek. However, having decided
to make staterments on that topic, it was essential to
ensure that they were not misleading. A number of things
could responsibly have been said in the Submission about
resource size. |t could have been said that:

. the total in situ inferred resource in two seams was
308.6 million tonnes

. the total inferred in situ mineable coal iIn two
seams was 125.3 millien tonnes

+  the expected run of mine in one of the target
seamns was 91 million tonnes.

However, a number of statements made in the Submission
as to resource were false or misleading, Thus, in the
exectitive summary it was said that the tenement "hosts

a resource estimated at @1 Mt" —when in fact Dr Palese’s
estimate cf the resource was much larger — 308.6 Mtin
two of many seams. Later in the document the resource
in the two seams is described as 125 Mt, which is also
wrong. The bullet peints extracted from Dr Palese’s

report (referred to above) appear again — and again the
tenerment is described as sufficient for a "small to medium”
sized mining operation. A similar claim was made in the
executive summary. which referred to the location having
“the potential to support a small to medium sized mining
operation” — whereas the potentiality was known to be
greater. The table annexed to the Submission, which was
described as “a description of the in situ coal resources for
the Exploration Area”, was the wrong table. It reflected
estimates for a much smaller area and contained much
lower numbers {an inferred in-situ minable estimate of 69.9
Mt and an inferred in-situ resource of 183.5 Mt). Each of
these errors significantly understated the correct position as
to resource size in the tengment.

Confronted with the misstatements in the Submission,
various witnesses offered various explanations. Of
particular note was Mr Chester's evidence that a
deliberate decision was made not to adopt Dr Palese’s
calculations in the Submission, but to use lower figures
based around Ireland's calcutations of ROM. He sought
to explain this approach by saying that Dr Palese’s figures
“looked ridiculously high and were based on very rubbery
numbers”. [He said he thought it was unsafe to trust a
geologist on the estimation of coal resources but better
to rely on a miner such as Mr Ireland. This explanation

as to why Dr Palese’s igures were set aside is absurd and
cannot be accepted. Mr Lewis accepted that it would be
an inaccurate and irresponsible approach. But Mr Chester’s
evidence that he made a deliberate decision not to adopt
Dr Palese’s figures for the purposes of the Submission
can be accepted — it is corrohorated by the terms of the
Submission itself which did precisely that.
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A number of the staternents were acknowledged by certain
of the directors {including Mr Maitland) as errors, but it was
contended that they should be treated as mere mistakes and
not as part of a scheme to mislead or as being misleading.
They point to a number of matters; including the fact that

a correct statement of resource appears in the Submission
when it is said that the "in situ mingable resource in the
Whybrow and Redbanls seam ... is estimated at 125 million
raw Lones” and that various misstatements do not seem to
form part of a coherent pattern as might have been adopted
had there been an intent te misiead. The Commission rejects
these submissions.

[n this regard, it is telling that the key figure from Dr
Falese's report was his estimate that there was an inferred
resource of 308.6 million tonnes in the two principal seams
in the tenemant. That figure was never mentioned by

the company in any communication with the DPl. The
submissions on behalf of Mr Maitland, that its omission can
be explained on the basis it “was not a particularly relevant
figure”, cannot be accepted. The documnents before the
Commission show that total resources are almost invariably
quoted in discussion of the potentiality of a tenement; this
includes in DPI documents, documents prepared by DUM,
and documents released by NuCoal Resources NL. When
the DPI released an area for an EC, its matenals would
include a staterment as to the total anticipated resource

{for example, the Ridgelands release). All of the investor
documents prepared by DCM included most prominently in
gach document a figure for total estimated in situ resource.
When Mr Lewis was asked to prepare a revised estimate
in December 2008, he {with Mr McCowan) prepared a
revised estimate of the total in situ rescurce. That figure
was immediately adopted by DCM in documents, which
Mr Maitland assisted in preparing and distributing to
potential investors.

MNor was there any misstatement in the Submission or any
document submitted that comprised an overstatement of
the rescurce having regard to the available information (as
might be expected if each of the many errors on this topic
were a mere mistake).

What is more, as Counsel Assisting submitted, the
errors are glaring, and would have been picked up by
the most cursory reading of the Submission by a person
aware of the true position, even if that person just read
the executive summary. The first false statement about
resource appeared on the first page of the Subrnission,
in the executive summary. [t said that Doyles Creek
hosts a resource estimated at 21 million tonnes, whereas
Dr Palese’s report indicated that Doyles Creek hosted a
resocurce estimated at 308.6 million tonnes in two of the
several seams (and so implying the possibility of a total
resource much greater than 308.6 million tonnes). The
misstaterment is of such a magnitude that it could not have
gone unnoticed.

Submissions on behalfl of Mr Maitland suggest that, if

the errors are glaning, this presents a difficulty for the
contention that they are misleading. That is miscenceived.
The errors are glaring to each of the directors who had Dr
Palese’s report, which contained the correct figures. But

for those who did not have that report, it was not so. Of
course, the DPI did not have that report. The proponents of
DCM did not provide the DPT with it

The Commission also has regard to the body of evidence
which otherwise suggests deliberate dishonesty in respect
of resource staternents. Much of this has been referred to
already but bears repeating here.

This begins with the alteration of Dr Palese’s bullet

points, o as to change his description of the potential

of the tenement to support a “‘medium to large” mining
operation to the statement in the January 2007 briefing
note and February 2007 letter, repeated in the March 2008
Submissicon, that the tenement would support a “small to
medium” sized operation.

There is also the email from February 2007, in which Mr
Maitland asked Mr Stevenson whether the company could
omit mention of the Woodlands Hill searn.

Then, at the meeting on 21 Novernber 2007, Mr Maitland
said words to the effect that, “we think that there is 140 Mt
mineable ¢oal in the tenement, but we are going to model
on 60 Mt". Those words, spoken to the other directors

and advisors, are consistent with a shared intention to
understate the resource size in the Submission.

In March 2008 (within a fortnight of the date of the
Submission), Mr Baxter of Westpac bank was told by Mr
Poole that there was anticipated to be 140 million tonnes of
terminal coal from the tenement. That figure, identical to
that referred to in Mr Stevenson's file note of 21 November
2008, and reproduced in investor presentations during
2008, reflected the directors’ actual expectations of ROM
coal from the two principal target seams.

Then, in mid-2008, the Submission was republished as part
of an investor presentation for potential equity partners

in China and elsewhere overseas. In the republished
document, for which Mr Maitland was principally
responsible, resource figures were adjusted to contain
substantially higher estimates of the potential rescurce than
those contained in the Submission.

In December 2008, when the tenement was granted. Mr
Ransley asked Mr Lewis to prepare a revised estimate

of the total resource, which he did, noting in an email

to the directors that the estimate in the Submission had
been conservative, and only done 1o show sufficient ceal
to justfy the training mine. Various witnesses sought to
explain and justify Mr Lewis’ comment. The Commission
construes, however, that email as meaning what it says

— someone involved with the project at the time with
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knowledge of the relevant matters must have told Mr
Lews of the matters he recorded in his email. When Mr
Lewis {with Mr McCowan) prepared a revised estimate

of over 500 million tonnes of resource in the tenement,
each of the directors recognised that the figure represented
a windfall financial gain to him, and Mr Ransley gave
expression to the mutual delight when he emailed them
“Merry bloody Christmas”. Mr Lewis’ revised figures were
immediately adopted in investor materials being prepared
at the time, which indicated the resource was sufficient to
support a medium to large mire.

All of these matters indicate an actual intent on the

part of the directors to mislead as to resource size in the
Submission. And, while the submissions of affected persons
have sought to explain each one away for different reasons,
to look at each matter in isclation overlooks the combined
effect of those matters. |t is not just that there is one
incident suggesting such an intention, There are muitiple
incidents throughout the history of the dealings.

The Commission concludes that each of the directors

was aware that false or misleading statements were being
made about the size of the rescurce, Each of them had
been present at the meeting with Dr Palese in January
2007. Each of them had been present at the board meeting
at which his report was tabled. Each was present at the
meeting on 21 November 2007. Each understood that the
size of the resource was key to the financial viability of the
mining project. They must have at least seen the very first
page where the first of the egregious errors is to be found.
In fact, they each reviewed the Submission and provided
comments. The Commission finds that they saw all of the
statements in question and were aware that each was false
or misleading.

Statements about resource size were clearly matenal in the
context of the process that was being engaged. Statements
of expected resource were included in DPI documents
seeking EOls over other areas (such as Ridgelands) and the
expected resource was obviously relevant as to how much
an interested person might be prepared to bid for the right
to apply for an EL in a competitive process {including by
additional financial contribuition). In weighing up the benefit
of a direct allocation of Doyles Creels, such matters as the
expected return and the amount potentially receivable
from a compelitive process would be relevant to assessing
whether stated public benefits were adequate to justify

a direct allecation. Put simply, the size of the anticipated
resource was directly linked to the value (including the
potential or perceived value) of the tenement, and that was
relevant to assessing whether any claimed benefits were
such as to warrant the direct allocation of the tenement.
The size of the anticipated resource would also be relevant
to considering whether it was larger than required for a
training facility. In short, statements as to the expected
resource were fundamental to any proper consideration

as to whether in the circumstances a direct allocation was
appropriate.

This is different from a situation where an area was
released for allocation by a competitive process. In that
situation, after undertaking its own analysis of the potential
resource, the DPl would typically release a document with
informaticn concerning the potential resource. Interested
companies would then submit their EQls, including details
of any proposed additional financial contribution. But here,
the DPI was not proposing to release Doyles Creek. In
that circumstance, what it was told about the resource by
DCM tock on a greater significance.

The Strategic Alliance

The Submission presented the existence of a “strategic
alliance” invalving a number of significant institutions

in the Hunter Valley as a key part of the proposal.

The institutions included the HVTC, the WRHS. the
University of Newcastle, Coal Services and ResCo.
References were also made to a company called Sharp
Training as the prospective provider of training services.

The Submission contained the following false or misleading
statements about the strategic alliance. Save where
otherwise stated, these statements were expressly made,

= Aninfluential Strategic Alliance has been
established with MOUs signed between mining
services and occupational health and safety groups
{ResCo Services [Pty Ltd; Coal Services Pty Ltd),
educational institutions (University of Newcastle;
HVTC) and rescue services (Hunler Region
SLSA Helicopter Rescue Service Limited} to
undertake this venture.

«  The dissolution of the alliance as a key risk has
already been minimised owing to the existing
arrangements in place to ensure commitment
between all parties. All parties have signed MOUs
to confirm their commitment to the Training Mine
project (this and the preceding statement were
false as to all but HVTC).

= Coeal Services Pty Ltd will provide mine simulation,
rescue and rehabilitation services.

«  TTraining for traine mine workers, deputy and
under-managers will be accredited under the black
coal competency standards and will be conducted
by Sharp Training, a recognised and industry
accredited training company specialising in the
black ceal industry.

+  Alliance members were legally bound to undertake
various substantive roles in the training proposal
{this statement was implicitly made in the
Submission).
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As set out below, the Commission finds that Mr Ransley
probably believed that MOUs with HYTC, the University
of Newecastle and the WRHS had been executed. The
Commission further finds, as is also set out below, that
subject to the exception stated in the previous sentence,
Mr Maitland, Mr Ransley and Mr Poole were aware that
the statements were false or misleading,

Mr Maitland was the director who had the principal
dealings with the so-calied “alliance partrers”; however,
the others were also involved from time to time. And
Mr Maitland kept the others up-to-date concerning his
dealings. His evidence was:

You agree — dont’ you — that throughout the pertod Z007 to
2008 Doyles Creek — the running of Doyles Creek Mining
was principally yoursel{” Mr Poole and Mr Ransley ?---Yes.

And it was the sole endeavour of that company at the time
throughout the period?——-Yes.

You were aff very interested in it?-—Yes.
You regularly spoke to each other about it 7—--Yes.

You kept them updated as to off of your activities from time
to timel—Yes.

including not just at board meetings but by telephone calls
and emails ? ---From time to time.

And face to face meetings that weren( board
meetings 7--- Yes.

You told them about your interactions with the
Minister 7--—-Kept them up to date with whatever took place
with the Minister.

And your, and whatever he said, his views and wishes
about matters?---{ presume so.

And also whenever you had interactions with the
department you kept them up to date?-—Yes.

You afso told them all about your meetings with
Community Partners?---{ presume so.

And it was really operated in many ways like a partnership
between the three of you7---We worked closely together.

He also gave the following evidence:

Weil as they were being prepared the idea of them was
discussed with Mr Ransley and Mr Poole wasnt it -—It’s
recorded in the minutes in one of our meetings that - - -

Well you kept them updated as to your dealings with
potential partrers didnt you?---/ kept the board updated,
yeah.

You werent just acting out on a frolic of your own were
you7---A frolic?

You were doing, you were acting on behalf of Doyles Creek
- - -2 Yes,

- - - with the knowledge and consent of the other
directors ?--- Yes.

The alliance was presented as a fundamental aspect of
the proposal of critical importance to its viabifity. As Mr
Maitland said, "if we don't have those alliance partners on
board it's clear that a training mine won't go ahead”. The
second paragraph of the frst page of the document, in the
executive summary, stated:

An influential Strategic Alliance has been established

with Memorandum of Understanding ("MOU"} signed
between mining services and occupational health and
safety groups (ResCo Services Pty Ltd: Coal Services Pty
Ltd), educational institutions (University of Newcastle;
Hunter Valley Training Company) and rescue services
{Hunter Region SLSA Helicopter Rescue Service Limited)
to undertake this venture.

As to the functions of each member of the alliance, the
Submission said:

Key partnerships have been formed to ensure the success of
the project:

«  Mining services company ResCo Services Pty Ltd
will be responsible for operations management, mine
simulation. rescue and rehabilitation

- FEducational institutions such as the University of
Newcastle and Hunter Vafley Training Compary
will utilise the mine training facdity for training in
disciplines such as mining operations, mining services,
hospitality and horticulture

= [Hunter Region SLSA Helicopter Rescue Service
Limited will be able to access the site for mining
rescue operations traiming

- Educators will afso have the opportunity to utilise the
site for research and devefopment purposes

- Coal Services Piy Lid will provide mine simulation,
rescue and rehabilitotion services

+ Inaddition, initiatives such as seam gas capture and
liquefied natural gas production will be implemented
to minimise the minds environmental fooipring.

The Submission went on to indicate that, “[t]he success
of the Doyles Creek training mine is predicated upon the
pooling of resources from industry, education and not-
for-profit entities”. Having described further the role of
each organisation, the Submission asserted that DCM "in
conjunction with” those organisations “will ensure that the
mine is established to fulfil its role as a self~sustaining, long-
term economically-viable training mine”.
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Under the rubric of “key risks”. the Submission identified
the dissolution of the alliance as a key risk that had been
considered, but concluded: “[tlhis risk has already been
minimised owing to the existing agreements in place to
ensure commitment between all parties. All partied [sic]
have signed MOU's [sic/ to confirm their commitment to
the Training Mine project”.

As Counsel Assisting submitted, the Submission used
language of certainty and cormmitment and of partnerships
having already been formed to ensure certain matters
would be done at the mine site by the partners. And

it spoke of MOUs being in place to confirm those
comritments. The commitments were not expressed in
generalities, or as hopes or intentions, but in specific things
the partners had cornmitted to and would do. Mr Chester
accepted that it was necessary to have written agreements
in place in order to justify the statements made in the
Submission as to the alliance partners performing a role

in the training facility, and there would have needed to be
significant revision (f he had been told that the allies were
not party to existing commitments.

In fact, with the possible exception of HVTC, no such
agreements had been signed and none was in place at any
time before the grant of the EL. All of the statements as
to signed MOUs or existing agreements were false. Mr
Lewis, who would later be charged with taking the project
forward, gave this evidence:

You, vou read the submission when you became involved in
the project? -—--At which date?

When you became involved in the project in September
2008 you read the submission?-—I did once, yes.

And you would have seen that it included reference to
the existence for exarnple of various Memoranda of
Understanding ?---Yes.

And you were the persorn in charge of taking the project
forward?-—Not at that stage but subseguently, yes.

And you read a submission saving that there were
Memorande of Understanding in existence which you
learned weren't in existence >---Scme months later, correct.

That must have come as o bit of a surprise and shock to
vou-—Ah. the answers yes.

Mr Maitland made concessions as to the falsity of certain
staternents, and even {on one occasion) acknowledged that
they were misleading:

The fact is that this submission was quite misleading,
wasnt it, as to the nature of the alfiences that had been
Jormed?—-No, it is misleading but - - -

Quite misleading as to the - - -7—-It’s not deliberately so.

Despite the above admission, Mr Maitland went on to
deny particular propositions as to how the statements
concerning the alliance were false or misleading. In
particular, Mr Maitland sought to defend the Submission
by arguing that there were good faith agreernents in

place, albeit not binding and not in signed documents. His
evidence was that it did not matter that they were not
signed and that signing was “an administrative detail”.

So, it was submitted on his behalf that the statements

as to signed agreements “[were in] error, but it was not
material” given the state of discussions with some (though,
notably, not all) of the relevant “partners”, And in evidence,
Mr Paoole adopted what he described as “Mr Maitland'’s
argument”. The argument is untenable. It is contradicted
by the Subrmission itself which identified dissolution of

the alliance as a key risk that had been mitigated by the
entry intc binding agreements. Given the significance

the alliance was said te play in the success of the training
mine propasal, the matter was much more than one of
immaterial admiristrative detail. And nor does this ignore
what a MOU is. Such documents can take many forms
{both binding or non-binding) with varying degrees of detail
and commitment.

Mr Ransley claimed to have thought that the MOUs were
signed because he had been told that by Mr Stevenson

in an email in early 2008, That email was sent by Mr
Stevenson on 28 February 2008 to Mr Chester, copied to
Mr Maitland and Mr Ransley and said in part:

{ know we have agreements with FHVTC, the Uni and
Flunter Region SL.SA Helicopter Rescue Service Limited,
but not sure whether there Is a formal agreement In place
with Coal Services Pty Limited, but John can confirm
status.

The email was wrong as to the position with the
University of Newcastle and the WRHS. Nevertheless,
and notwithstanding his evidence of being too busy, which
he used to suggest not reading other emails, Mr Ransley
gave evidence of having received this email and as a result
believing that MOUs had been signed {with the exception
of that with Coal Services). Counsel Assisting submitted
that the Cormmission should reject Mr Ransley's evidence
on this aspect. The Commission doubts that Mr Ransley
had any recollection of reading the email upon which

he relied when giving his evidence. Nevertheless, it
considers it likely that he did read it at the time, and that
he probably concluded that the MOUs with HVTC,

the University of Newcastle and the WRHS had been
executed. He must, however. have been aware that no
signed agreement existed with ResCo — after all, he was
on the board of both companies.

That is not the end of the matter. VWhile certain draft
MOUs had been prepared, and circulated ameongst some
of the alliarce partners, they did not provide for any
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signikcant commitment by any partner. Nor had any of
the prospective partners, in fact, given a commitment to
have any particular involvement in the training project.
The draft MOUs merely provided for the establishment

of steering committees and were terminable on 60 days’
notice. Mr Jones of the WRHS thought the arrangements
would involve much the same sort of thing as the WRHS
had with other industry participants; involving displaying of
their logo and other sponsorships, extractions and training
mine personnel participating in extractions. He agreed that
there were no material promises on either side. Despite all
this, some quite extensive and absolute statements were
made about the involvement of the partners in the project;
statements that were unjustifiable and false given the state
of affairs at the relevant times. And the MOUs that were
contemplated would not have justified these statements,
even if they had been signed. As to this, the draft MOUs
were circulated to all of the directors {including Mr

Ransley). such that they were aware of what they involved.

Mr Poole did not receive the email from Mr Stevenson. He
could not rely on that email as providing a basis for a belief
on his part that the MOUSs had been signed. He claimed to
have been reassured by the fact that the alliance partners,
some of whom reviewed the document in draft, did net
tell him that the agreements had not been signed. That,
however, cannot be accepted. It is difficult to accept that
Mr Poole was reliant on the alliance partners to tell him
that his own company’s submission was misleading, and
that DCM had rot signed agreements. Mr Poole had seen
drafts of the agreements. Those draft agreements required
two signatures by directors of DCM. The agreement

with HVTC. which was signed {on an unknown date),
included his signature. He must have been aware that he
had not signed an agreement with the university or the
WRHS, much less Coal Services. There was not even

an MOU in pface with ResCo and he, like Mr Ransley,
was on the boards of both companies. As at March 2008
{or September 2008), no MOU with any of the alliance
partners, such as the University of Newcastle or the
WRHS, had been tabled at a mesting of the directors of
DCM. Having regard to Mr Maitland's evidence about
him keeping the other directors up to date with his dealings
{extracted above), the Commission concludes that, in
March and September 2008, Mr Poole was aware that the

MQUs with the relevant organisations had not been signed,

The Submission also stated that the members of the
alliance included Coal Services, which had not agreed to
be involved in any form and which ultimately declined any
involvement with DCM. Mr Maitland conceded that there
was no arrangement with Coal Services:

You know dont you that there was no agreement in place
with Coal Services at that time ?---Yes.

You agree with me7---Yes.

Formal or otherwise ?-—Formal or otherwise.

He sought, however, to suggest that he had a hope

or expectation that it might participate in the end. As

the evidence establishes, no proposal concerning any
relationship between Coal Services and DCM ever
seriously progressed at the relevant times. Mr Maitland
made numerous admissions as to this and the submissions
on his behalf concede that Coal Services had not agreed to
be involved.

Mr Maitland's evidence, referred to above, was that he kept
the other members of the board informed as to all of his
dealings with alliance partners. An agreement with Coal
Services would have been a significant matter given the
status of that organisation. The Commission concludes that
Mr Ransley and Mr Poole were each aware that there was
no agreement in place with Coal Services.

Submissions on behall of Mr Maitland contend that the
inclusion of Coal Services was not deliberate. That is not
so. In this regard, the email from Mr Stevenson of 28
February 2008 has a further significance. A further version
of the Submission had been circulated early on 28 February
2008. Mr Maitland reviewed the Submission during the
day on 28 February. He made suggestions for amendments
to the page summarising the alliance partners. One effect
of those changes was to emphasise the existence of an
alliance partnership with Coal Services (which did not
exist). A few hours later, he received Mr Stevenson's email,
which raised a specific question as to whether there was
any “formal agreement in place with Coal Services” and
asked for confirmation from Mr Maitland. Mr Maitland
was unable to explain why he took no steps as a result of
receiving that email.

The evidence established that, on 28 February 2008, Mr
Maitland turned his mind to the role of Coal Services in the
alliance, when he proposed amendments to the summary
of alliance partnerships, and again when he received Mr
Stevenson's email. As he admitted in his evidence, he
knew that there was no such agreement in place with
Coal Services. And vet, he took no steps to ensure the
Submission accurately stated the position. That Mr
Maitland made changes to the Submission emphasising
the role of Coal Services belies the submission that he
must have told Mr Stevenson that Coal Services was not
an alliance member. He knew this at the time he made his
changes but made them nevertheless. There can be no
doubt as to his deliberate dishonesty in this regard.

The Submission also claimed that, “[t]raining will be
accredited under the black coal competency standards
and will be conducted by Sharp Training, a recognised
and industry accredited training company specialising

in the black coal industry”. The language with which

the Submissicn spoke is again relevant — it spoke with
certainty {training “will be conducted” by Sharp Training)
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rather than hope or expectation. But there was not any
kind of agreement, either infermal or formal, with Sharp
Training to provide the relevant training. It was a company
based in Queensland and, at the time, had no operations

in NSW. It was then seen as a possible acquisition, but
there was no arrangement in place for training. [ any kind
of arrangerment had been entered into for an organisation
to conduct the training program at Doyles Creel, then this
would have been a sigrificant matter. Each of Mr Maitland,
Mr Ransley and Mr Focle must have known that the claims
about the role of Sharp Training were also false

In summary, each of Mr Maitland and Mr Pocle (at least)
knew that (with the possible exception of the HVTC) none
of the MCUSs had been entered into. Each of Mr Maitland,
Mr Peole and Mr Ransley was aware that there was no
MQOU with ResCo or Coal Services. Each of the directors
was aware that, even if executed, the contemplated MOUs
could in no way justify the grandiose statements of their
significance made in the Submission, as they contained no
material obligation on either side and could be terminated
on 60 days” notice. Each of the directors knew there was
no agreement of any kind in place with Coal Services or
Sharp Training. The Commission concludes that each of the
directors was aware that the false or misleading statements
about the alliance referred to above had been made in the
Submission.

The Commission has cbserved that the claims as to

what was proposed by way of the training mine were of
fundamental matenality. The alliance was presented as a
fundamental aspect of the training mine propasal. [t was
integral to the delivery of what was being proposed as the
justification for the direct allocation. Given the significance
the alliance was said to play in the success of the training
mine proposal, the false or misleading statements as to

the alliance were material. And, while the matter is to

be determined objectively, the Submission itself assists

to demonstrate the materiality of statements about

the alliance. The Submission identified the existence of
meaningful, signed commitments as mitigating a key risk to
the project.

It was also specifically submitted that the non-participation
of Coal Services was not material as it was only one of the
alliance partners. That submission is contradicted by Mr
Maitland's own evidence:

And the idea of setting up o training facility for
underground coalminers with no relationship with Coal
Services appeared to you to be impossible? —Well we
hoped for a relationship with Coal Services.

You thought it was- - -Well, they were, they, they were one
of the- - -

You thought it was a key, you thought it wos a key?——- - -
—first groups we went to.

Because you thought it would be a key aspect of the
saleability of the project 7---1 thought it would be a very
very valuable asset to a training mine.

Civen the nature of the proposed project, the significance
of the allance to its delivery and the status and role of Coal
Services in traning miners, its participation was plainly a
material matter. The Submission said as much - as to the
traiming facility it said “alliances with HVTC and Coal
Services are also considered important to this aspect of the
project”.

Financial modelling

The financial medelling was principaliy the province of

Mr Chester and of Mr Pocle. Mr Chester's rele was
principally to accumulate data from the company, perform
financial modelling and compile the relevant parts of the
Submission. Mr Poole was the director with the greatest
interest in, and involvernent with, financial matters. He
had early on been appointed acting financial officer and
was to be remunerated for his work in that position. One
of the objectives of the Submission — acknowledged by Mr
Chester in his evidence — was to show that the proposed
commercial mine and training facility could be financially
sustainable with a “realistic and achievable model for capital
costs and anticipated profitability”. To that end, statements
were made in the Submission as to the likely capital costs
of the proposed mine and training facility, the prepesed
manner of financing those capital costs, and the likely cost
and revenue of the training program.

Specifically, the following statements were false or
misleading:

- The construction of the training facility was
estimated to cost $7 million {as a statement of
a current estimate of the likely future cost of
the training facility it was entirely fabricated. it
conveyed the false or misleading impression that
proper modelling had been done, and a likely future
capital expense had been derived).

«  Revenue and expenses of the training facility by
2015 would each be $2.4 million {these were
entirely fabricated and conveyed the false or
misleading representation that the training facility
had been carefully modelled and that it was
intended to have the stipulated level of income and
expenses).

= DCM was a "vehicle with sufficient financial
resources te undertake the development of an
underground training mine”.

As to these aspects of the Submission, the Commission
concludes that each of Mr Ransley and Mr Poole was
aware at the time that a false or misleading statement was
being made.
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As 1o the capital costs of the mine, the figures adopted in
the Submission were $209 million for the "Dovles Creek
underground mine and ancillary facilities” and an additional
$7 million for construction of the training facility. It is
difficult to understand how the figure of $209 million

was arrived at. Mr Lewis said in his evidence that it was

a significant underestimation of the likely development
costs of the mine. In December 2008, he recognised

themn as being in the order of $400-$500 million. He gave
evidence acknowledging that the figure adopted in the
Submission was wholly unrealistic and said “[c]learly there
was no detailled] work done to check the accuracy of that
number”.

As to the $7 million for the cost of the training facility, no
witness was able to explain how that was arrived at, or by
whom, or on the basis of what items of cost. Mr Ransley
thought it was the cost of equipment only but Mr Chester,
who inserted the figure into the Submission, thought it was
the cost of classrooms, a workshop and setting up within
the training panel. Mr Poole said he just accepted the
number as having been derived by experts. But none of the
so-called experts took responsibility for it. Mr Martin, who
designed the training facility, was not asked what its capital
components were and did not contribute to the $7 million
figure. Mr Chester was just given the number, without
explanation, for insertion into the Submission,

The funding plan, set out in the Opes Prime letter, which
accompanied the Submission, provided for only $209
million of funds. None of the principals noticed that the
funding arrangement was short by the cost of the training
facility. Mr Chester explained this as an “error”. No doubt it
was, but had any of Mr Ransley, Mr Poole or Mr Maitland
thought that the Submission represented their actual
formed intentions then each of them would have shown

an interest in how much it was likely to cost, and how the
money was going to be sourced. The error could not then
have been made. The fact that none of them noticed that
their funding plan did not include any money for the training
facility is teiling.

The Commission concludes that no one paid any attention
to the $7 million or how it was reached. [t was an arbitrary
figure put into the Submission for the sake of appearances.
It was part of the “spin”.

The Submission also contained figures showing how much
the training program would cost, and how much revenue
would be raised. In February 2008, Mr Poole suggested
by email that the model needed to reflect the fact that
there was a training aspect. Until that point, remarkably,
the financial mode! made no allowance for any training
activities at the mine. When that suggestion was made,
Mr Chester inserted into the financial models an arbitrary
figure of $2 million {for 2014} and $2.4 million {for 2015)
as the annual cost of the training facility. The same higures

were inserted for the same years as the revenue from the
training facility. so that the training facility appeared cost
neutral.

Apparentiy, no discussion occurred at the board of DCM
as to what the costs would actually be, or how the revenue
would be raised. Mr Poole assumed that tuition fees would
be paid, either by, or on behalf of the trainees, but had

not considered how much or on what terms, and had not
taken into account the fact that the anticipated revenue
would require approximately $100,000 per annum for
every trainee miner {apprentices would presumably not

be charged for their training). Mr Maitland conceded he
showed ne interest in the cost and revenue figures, which
is extraordinary given his union background and the fact
that the fees to be charged to trainees would affect in a
fundamental way who had access to the program, whether
it was viable and (therefore) the very fundamantals of the
propasal. Mr Ransley said that the allocated cost of $2.4
million would be inadequate and would not even cover the
salaries of trainers. [t was clear he had paid no attention to
the figuresin 2008. He suggested the responsibility was
with Mr Pocle. But Mr Poole — and presumably also Mr
Maitland and Mr Ransley — accepted the figures without
curiosity. Mr Chester's evidence was that there was

never a budget prepared and he did not know how the
training facility would be funded. And he had not had the
discussions that would have been necessary before any
sort of sensible financial modelling could occur No one
from DCM ever showed any curiosity as to whether the
training facility was going to make money or lose money or
considered the fundamentals of a business model underlying
what purported to be a credible and genuine proposal.

The Commission concludes that the hgures in the
Submission for the revenue and costs of the training facility
were entirely invented and meaningless. They too were
part of the “spin”.

Counsel Assisting also made an attack on the revenue and
cost figures of the commercial mine. The final version of
the Submission showed annual revenue from 2015 of $248
million and annual profit of $55 million. There is reason to
wonder how those figures were arrived at. At an earlier
stage of the drafting, some of the profits in earlier years
had been very high, and Mr Ransley suggested by email
that, “the financials need to establish that the Mine shows
a solid fAinancial return without huge profits”. Mr Chester
interpreted the instruction as being te look at the inputs
into the hnancial figures and work out if a particular result
could be achieved which he was willing to do “as long as

it was realistic”. In subsequent emails, Mr Chester asked
the principals to “review the financial outcomes to ensure
they are appropriate as we will need to fine tune if not”.
He was responding to the requirerment Mr Ransley had
expressed to ensure a particular outcome was achieved.
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Counsel Assisting pointed out that these communications
are all consistent with the figures for the commercial mine
being deliberately contrived to downplay the profitability of
the mine. The outcome of the financial medelling, however,
was to show a very profitable mining venture, albeit on

the basis of certain unrealistic Agures. As a result, the
Commission does not conclude that the particular proht
figures adopted by Mr Chester in the financial mode! as
ultimately presented in the Submission were deployed as
the contrivance suggested by Counsel Assisting.

The communications referred to above are, nevertheless,
taken into account by the Commission in assessing

the general approach adopted in the preparation of the
Submission and the intentions of the persons concerned
as to other impugned statements. For exarnple, the
communication from Mr Ransley, on its natural reading,
shows no genuine concern with truth. He did not say
that care needed to be undertaken to ensure accurate
financials. Rather, he was concerned that the financials
display an outcome. His approach recorded in the email
was consistent with the approach he had dictated (as
the Commission has found) in December 2007 as to the
“need to demonstrate benefts and not a gotdmine for
entrepreneurs’ .

Additionally, it was false to state, as the Submission did,
that DCM was a “vehicle with sufficient financial resources
to undertake the development of an underground training
mine”. That statement — put in the present tense — was
false. Mr Maitland conceded it was “inaccurate” but
refused to admit it was "false”, Mr Chester accepted that
it was "not correct”, and Mr Lewis accepted that to his
knowledge it was false.

Responsibility for the false or misleading statements as

to financial matters rests principally with Mr Poole, who
must have been aware that there were things said in the
Submission as to the financial aspects of the training
facility and funding that could not be supperted in fact.
The Commission does not accept Mr Poole's denials in
this regard, taking inte account the obvious significance of
these matters and his particular role in the financial affairs
of the company. In Mr Ransley's case, the Commission
does not accept that he did not interest himselfin the
financial medelling, at least to the stage of becoming aware
that the Submission contained figures, such as the cost

of the training mine, or the training revenue and expense
predictions, that could not be supported. Hlis long history
of entrepreneurial endeavour and significant stake in the
company are inconsistent with the idea that he did not
show a close interest in these financial matters before the
Submission was finalised.

The Commission here records that it rejects the
contention of the directors that they were able to rely on
Mr Chester as to the content of the Submission, and so

did not consider the correctness of any statements in the
Submission concerned with financial matters. The directors
were aware that Mr Chester would rely on the company to
give him information as to the detail of what was intended.
Mr Chester’s role was to collate and present that matenal.
It was not his role to denve critical inputs into the financial
modelling himsell and adopt them without discussion with
the directors of DCM.

As to the staterment of the projected capital outlay, costs
and revenue associated with the training mine, this was a
fundarnental part of the project to which the company was
committing itself [t may well be, as the directors asserted,
that they thought others, such as Mr Martin and Mr
Chester, would prepare the detail of those numbers. In Mr
Chester’s case, that involved the collation and presentation
of data given to him by DCM. His involvement does

not explain why each of the directors did not also take

an interest in the hkely size, structure and financial
performance of the proposed training mine. Given the time
and effort that went into the Submission, the invalvement
of those directors in it, the preliminary meetings at which
a reference to "spin” was recorded, and the centrality of
the Anancial aspects to the enterprise, the Commission
concludes that each of Mr Peole and Mr Ransley was
aware of the falsity or misleading nature of what was
contained in the Submission.

In Mr Maitland's case. the Commission does not draw the
same conclusion {save as to the single matter referred to
below). As extraordinary as it may be given the importance
of the financials to the viability of the endeavour, it is
consistent with his interactions with Mr Pocle and Mr
Ransley that he might have taken no interest in the financial
modelling, and had simply assumed that Mr Ransley and Mr
Poole between them, with Mr Chester's assistance, would
assess and model accurately the financial viability of the
project.

Given the knowledge of each of Mr Poole, Mr Ransley
and Mr Maitland as to the hnancial position of DCM (they
were all intimately involved in the affairs of the company,
attended board meetings, and regularly discussed matters
concerning the company with each other), each was
aware of the falsity of the statement as to its capacity to
undertake the development of an underground mine. This
is the single matter upon which the Commission iinds
that Mr Maitland bears responsibility for a misstatement
about finarcial matters. The Commission, however, does
not Aind that this statement was relevantly material. [t

is a broad summary statement, and on its own conveys
nothing specific about the financial state of DCM. The
Submission itself makes clear that debt and equity funding
would be sought in due course for the development of
the commercial mine, and there was attached to the
Submission (and the application in September 2008)
letters of Anancial support intended to corroborate the

cny
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possibility of that funding. The financial modelling of the
training aspects was matenal. A decision-maker could be
expected to take account of staternents in the Submission
concerning the estimare of $7 million for construction of
the training facility and estimates of revenue and expenses
of the training facility. Mr Ransley and Mr Pogle are
responsible for these matters.

Benefit o the state

When read with its covering letter, the Submission makes
some significant claims as to the public benefit that the
Doyles Creek proposal would constitute for the state of
NSW. As will be seen, the claims as to public benefit are
plainly unsupportable. Nene could be made out on the
basis of the proposal that was advanced. In respect of the
anticipated public benefit of the training mine, the answer
to the claims and statements made by DCM is to be found
in the fine detail provided in the Submission itself, and a
careful reader could, thereby, avoid being misled, although
such areader would have to take great care with the
minute detail to avoid being distracted from the truth by
the many pages of beld statements as to claimed public
benefits.

Asidentified below, various representations were made to
the effect that the proposal contamed in the Submission
would assist in a material way to alleviate a skills shortage
in coal mining in NSW. All of the directors were aware that
these contentions were false.

Central to the Submission was the contention, repeated
throughout all of the proponents’ dealings with the
government, that, if DCM was granted a mining tenerment,
it would facilitate the easing of a skills shortage then
apparent in the mining industry in Australia and NSW.

The covering letter promised assistance in “addressing

the severe shortage of semi skilled and skilled workers in
the underground coal mining industry”. In the executive
summary, it was claimed that the proposal "seeks to
address the current and expected future shortage of skilled
labour by means of a practical real life mining operation in
addition to numerous direct and indirect benefts to the coal
sector, the economy, State and Federal governments and
the community sector”. Later in the document. it is claimed
that the training facility “would provide the State of NSW
with the opportunity to become a pioneer in "hands-on”
expenence as a component of training skilled employees

in the coal sector and generally the Australian rescurces
industry”. And further: “By up-skilling the sector of the
Australian workforce the Doyles Creek Training Facility
seeks to mitigate the recent trend of sourcing migrant
labour from offshore destinations such as Asia, South
Alfrica and Europe. These skills can be utilised to satisfy

the demand for aporopriately-skilled employees for existing
operations and to ensure the timely implementation of new

and expanded coal projects that will minimise the potential
for loss or deferral of valuable export income”. Later, a
claim (s made in definite terms: “The Training Mine will
provide direct benefit to the labour market by ... increasing
the pool of available labour Lo mitigate the current and
expected shortage set to be experienced by the mining
sector”. There are other similar examples.

All of those statements were of doubtful veracity, in at
least two significant respects,

First, as to the need for an additional training facility to
meet a skills shortage, the academic and industry material
relied upon was at best ambiguous, and, on its most
reasonable interpretation, entirely unsupportive. As to the
nature of the problem tc be overcome, the Submission
included ne detail, other than general statements to the
effect that there was a skills shortage, and high-level
references to certain industry and academic studies that
Mr Chester claimed to have "skimmed” for the purposes
of the Submission, From those reports, some headline
figures were drawn, such as the claim that 70,000
additional skilled and semi-skilled workers were going to
be required in the minerals industry over the next decade.
The expected labour shortages addressed by the academic
reports referred to were in the decade 2005-2015. There
was no known expectation of a shortage after 2015, as Mr
Chester acknowledged. Of the 70,000 headline figure, only
5,000 were anticipated to be required in NSW (2,000 of
themn in coal, and a subset of those in undergreund mines)
and only 15,785 in coal narionwide. And the conclusion

of the principal study was that the shortage was a people
shortage, not a skills shortage — that is, it was “more a
matter of attracting people to the industry” and was not

a problern “that training policy can necessarily address”.
Furthermore, the reports suggested that the skills shortages
were a geographical phenomenon not evident in the
Hunter Valley. In summary, the academic and industry
material relied upon by the proponents did not support

the case that they were advancing. And the propasition
that an additional training facility for coal miners in NSW
constituted any sort of significant public good was entirely
without support in any proper academic study. The
Commission, however, has not taken this aspect of the
misleading nature of the Submission any further. There is
no clear evidence that any of the proponents was actually
aware of the misleading nature of these statements. None
of them professed to have reviewed the academic or
industry literature himself (other than Mr Chester, who
skimmed some of it).

The second respect in which this part of the Submission
was misleading is rmore significant. Even if such a skills
shortage had existed, the proposal advanced in the
Submission could not possibly have addressed it at all,
much less in the grandiose way in which the Submission
described its potential. As has been pointed out already, the
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training aspect was a miniscule part of the operation by any
proper business measure. No new miners were anticipated
from the training mine until training commenced in 2014,
with the first 25 graduating at the end of that year at the
earliest by which time the anticipated skills shortage (or
people shortage) would be almost over.

More fundamentally, the numbers of anticipated trainees,
when compared to those expected to be employed at the
commercial mine, meant that it was inconceivable that
the training proposal would make any contribution to the
alleviation of a skills shortage in the period to 2015 or at
any time in the foreseeable future. Mr Chester conceded,
correctly, that the proponents could not reasonably assert
that the project was designed to address a skills shortage
were It anticipated that the mine would employ more skilled
or semi-skilled workers than it would train, This is plainly
correct, although the principals of DCM did not aceept it.

Mr Poole’s position was that any number of trainees,
however small, would justify the claims made in the
Submission, because a mine was inevitable at Doyles
Creek, and, therefore, a mine with a special training
program would contribute to the alleviation of a skills
shortage. That contention is not accepted. A small number
of trainees could never meet the grandiose claims made

in the Submission, extracted above. And there is a more
fundamental problem with Mr Poole’s pesition. The grant
of an EL to Doyles Creek was presented as ameans

of addressing a skills shortage — that was the supposed
reason for the grant to DCM, and for any mine at all at
that location, If the company intended to train 25 miners
per year and employ 120, then it would not achieve that
result. |f more realistic figures for the likely employment at
the mine were adopted, then the position is even worse —
Mr Ireland's evidence was that the numbers of employees
required at the mine would reach 300, in which case annual
turnover of mine workers at the commercial mine could be
expected to equal ar exceed the number of trainees. And
there was no basis in fact for the expectation that another
mine would go ahead if DCM did not proceed — the DPI
did not have Dovles Creek slated for release in 2007-08.
What wouid happen, thereafter, was unknown.

Mr Ransley's response was based on his suggestion that it
was intended to train many more than 25 miners a year,
and that the numbers put into the Submission were just
starting "conceptual” numbers. This evidence achieved a
degree of prominence in his submissions where the proposal
was described as containing "indicative details” or as being
a “conceptual pre-feasability study”, and the argument was
picked up by submissions for Mr Maitland. Mr Maicland's
submissions suggest that the Submission expressly stated
that the figure of 25 miners a year was an initial fgure only,
intended to grow. But that is not correct. The proposal in
the Submission was for an inittal intake of 25 miners. seven
statutory positions {fve deputies and two under-managers)

and |8 trade apprentices (nine fitters and nine electricians},
to a total of 50 students in the first year. Numbers would
increase in each of the succeeding three years, as a new
intake was received, and those on multi-year courses (the
apprentices and under-managers had a four-year course, the
deputies a two-year course) worked their way through. By
the fourth year, and every year thereafter, the Submission
anticipated a total of 104 students in the training school, of
whom only 25 would ever be trainee miners — a number
not increased since the commencement of the program.
At most, there could be 50 graduates in a year (on the
years in which 25 miners, |18 apprentices and seven
statutory positions all graduated). In other vears, fewer
might graduate. The rest of the students would be at some
stage of an apprenticeship or statutory course. There was
no suggestion in the Submission that any greater number
would be trained at some stage in the future. The intention
was for a single training panel, and Mr Martin’s view was
that 25 trainees could feasibly work on a single panel. The
evidence before the Commission indicated that this panel
would be mined out in possibly less than two years.

MNor can it be accepted that the proposal contained in the
Submission was just conceptual, or “indicative details” or a
starting point. The Submission contained statements about
what DCM intended to do in the event it was awarded
the EL and eventually built a mine. Those statements
about what it was going to do were made in defnite
terms. Although plans for the future can aiways be altered,
there was no intention within DCM to do anything other
than what was contained in the Submission. Mr Poole’s
evidence was that his understanding was that what was
put in the document was what was intended, and not just
a starting point or placeholder. The Commission accepts
Mr Poole’s evidence. The Commission rejects Mr Ransley's
evidence as to his contrary understanding, and finds that
the Submission contained the only training proposal that
was intended by DCM, Had there been some proposal
within the company for a future expansion, then Mr

Paoole would have been aware of it, and some indication

of it would have been contained in the Submission. The
Commission conciudes that there was no discussion in the
company about the proposal being a starting or conceptual
proposition to be expanded in an unspecified manner at
some future stage.

Those plans were deployed so as to seek to justify a direct
allocation of the EL to DCM by way of an asserted public
beneht, rather than it being put out Lo a competitive
process which DCM could not afford to participate in and
that against a known background of the large amounts
companies were prepared to pay in such a process.

The significance of these matters is that the miniscule
proposition advanced by DCM could not justify the
grandiose promises made in the Submission, and could not
justify any genuine belief in any of the participants that the
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proposal could properly justify the grant of a significant
State asset.

After all, as has been pointed cut, none of the principals
showed any interest whatsoever in the numbers of
trainees put into the training mine proposal. They were
not concerned with ensuring that the details comprised a
significant public benefit. They were focused on it being
the “spin”.

As was pointed out earlier, a reader could, by focusing on
the detail of the proposal, realise that the training proposal
was miniscule and so avoid being misled by the grandiose
statements in the Submission. While the statements
identified above concerning the claimed public benefit
were plainly false in that the proposal could never satisfy
the claims, the means for discovering their falsity was
within the Submission itself. In this regard, while the detail
concerning the size of the tiny training panel was difficult
to find in the Submission, the small number of students and
trainees was stated in the Submission. And it was stated

in the body of the Submission that underground training
would take place in a stand-alone training production panel.
As such, while the claimed public benefits were false and
without basis, the Commission refrains from finding that
they were matenially (alse cr misleading in the context of
the entire Submission.

Miscellaneous matters

Various other aspects of the Submission were impugned by
Counsel Assisting.

Extensive due diligence and detailed
assessments

Problematic statements appeared in the Submission as to
how the Doyles Creek site came to be selected. As has
been seen above, the site was proposed by Dr Palese to
Mr Martinin late 2006. The Submission made various
large claims as to an extensive due diligence process having
been undertaken to identify a specific site for the particular
purpcse of a training mine, the result of which was the
identification of the Doyles Creek site. Thus, it was said
that “extensive due diligence and detailed assessments
have been carried out to identify a location suitable for the
construction of a Training Mine Facility”. The Submission
went on to refer to a “rigorous assessment process’
undertaken on the “premise that only a small to medium-
sized mining operation would be required "and a "review of
suitable tenements”.

All of those staternents are false or misleading. The truth
of the matter is that no “rigorous assessment process” was
undertaken as described. Nor was any “extensive due-

diligence” undertaken. Nor were any “detailed assessments”

carried out. Much less was a specific assessment process

undertaken to find a suitable location on the specific
premise that only a small to medium sized mining operation
would be required. What, in fact, cccurred was that Dr
Palese told DCM about the Doyles Creek site. As Counsel
Assisting submitted, this was not the outcome of any due
diligence or assessment process, but simply a stroke of luck
for those principals as the site fell into their hands through
no wark or effort of their own.

Mr Ransley sought to maintain that he undertook a
rigorous assessment process of the kind described, with
Mr Martin also invelved. He maintained that several
closed mines were identified and reviewed as potential

site locations and said that all of this occurred in 20G7 {of
course, by then the company was already named Doyles
Creek Mining). When pressed, however, Mr Ransley said
he could not even remember approximate timing and later
changed his timing to 2005 to 2008. But, by 2007, Dr
Palese had told the proponents of DCM (including Mr
Ransley) about the Doyles Creek site and Mr Maitland had
sent off correspondence seeking access Lo that site in early
2007.

Counsel Assistng referred to the evidence given by Mr
Ransley in his compulsory examination and which was
tendered at the public inquiry. Mr Ransley was asked in
that examination who he had spoken to about potential
sites for an underground training mine before Doyles Creek
emerged. He said he had one discussion with Graham
Caegler, who was a site superintendent with Rio and

aside from that discussion could not recall a single other
discussion. He went so far as to state:

{'m asking whether you had discussions with any other
client about a training mine, underground training

mine ?---No, ‘cause I didnt consider any other sites suitable
to do what we needed to do.

Well, I'm trying to understand what it is that you did in
2005 onwards to investigate sites for a possible training
mine 7---Talk, Commissioner, that was L.

Talk?---Yeah.

Yet, as Counsel Assisting pointed out, at the public
inquiry Mr Ransley conceded that, in his compulsory
examination, the one conversation he recalled with

Mr Gaegler was unrelated to an underground facility.
Otherwise, it was said that there was a walk around

at Coorabong (after it closed) and West Wallsend. Mr
Ransley conceded that he was unaware of a review of
other suitable tenements, but defended the statement

in the Submission on the basis that maybe someone else
did it without his knowledge. The Commission accepts
Counsel Assisting’s submission that it is unbelievable
that Mr Ransley would have been completely unaware
of any such review. Furthermore, Mr Ransley's evidence
on this topic was another example of his refusals to make
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concessions about obvious matters and instead resorting
to Invention.

Mr Maitland conceded that he was unaware of DCM

ever considenng any other site or undertaking any rigorous
assessment process on any other site or anything that
could be described as a due diligence. He agreed that what
had happened was that an opportunity was presented to
acquire an EL, it was associated with the training mine idea
and it was pursued. He accepted that relevant statements
in the Submission concerning this were incorrect or

“an overstatement” . The reality is that there was no
assessment process of the kind described in the Submission.
There is not a single piece of paper evidencing such an
assessment process.

[t was submitted on behalf of Mr Ransley that the
statements were not unreasonable descriptions. [t follows
from the above that this is not accepted. And the evidence
of Mr Martin, in particular, so far as it might corroborate
an inspection at West Wallsend, does not alter that
position. The statements are false or misleading irrespective
of whether such an inspection took place. It was also
submitted on behalf of Mr Ransley that he did not know
the statements were false. But that is not so either. Mr
Ransley was supposed to be involved in these endeavours.
He tried to give evidence justifying them,

The relevant statements were false or misleading, as Mr
Ransley was aware. There is no evidence of what Mr Poole
and Mr Maitland knew about Mr Ransley's previous efforts
to locate a suitable site for a training mine, and, accordingly,
the Commissicn makes no findings against either of them
on this basis.

The suggestion of a process around the selection of

Doyles Creek for the site of a training mine was matenal,
because a decision-maker could be expected to conclude
that, if this tenement were not granted to the proponents,
it may not be possible to locate another site suitable for

a traning facility. That was the sense conveyed by the
representations. They also tended to convey an appearance
of rigour to the whole proposal, which it lacked.

A new board for DCM

The Submission also asserted that the company intended
to create a new board, which would include members of
the alliance. It said:

Pending successful grant of the Doyles Creek Exploration
License [sic], a new Doyles Creek Board will be constituted
that includes representatives from the cornmunity, union,
government, ResCo, HVTC, the University of Newcastle,
and the Hunter Valfey Helicopter Rescue Service.

In fact, there was no plan for a new board of DCM,
constituted by the alliance partners or any of the other
organisations and groupings referred to in the staterment.

[t was subrnitted that the staternent was a mistake or else
referred to the board of a new company to be established
{reliance being placed on evidence of Mr Ransley and Mr
Maitland}. Mr Maitland, however, frankly conceded that he
was unaware of any such plan and the statermnent was not
correct. Mr Lewis, who would later be charged with taking
the project forward, was unaware of any such proposal

and said to his knowledge the statement was false. If there
were such a proposal, given his later role, it can be expected
he would have been aware of it. Against those concessions,
Mr Ransley stubbornly defended the accuracy of the
statement. But not a single contemporanecus document
evidencing such a plan has been pointed to. Certainly,
nothing to indicate that any of the so-called “alliance
partners’, union or government had been consuited about
participating on such a new board.

As mentioned above, the Commission finds that each of
the directors read the Submission and must have seen

the section on the new board for DCM. Each of them
knew that what was contained in that section was false or
misleading,

The propesed new board could be expected to reinforce

in the mind of the decision-maker the commitment of the
proponents to the alliance partners, and their involvement
in the future of the proposal. The importance of such
matters has been considered elsewhere, Obviously the
stalement was deployed — in a stand-alone chapter in the
Submissicn — so as to bolster the credibility of the proposal
in the eyes of the reader. The Commission is satisfied that
the staterment was false or misleading in a material respect.

First letter of financial support

A letter from Opes Prime was attached to the Submission
in March 2008, te support the capacity of the company to
finance exploration and, in due course, a mine. [n that letter,
it was stated that, "we write to confirm QPO's support for
the proposed capital raising of Doyles Creek” and that OPG
was pleased to advise that it will facilitate the provision

of equity for Doyles Creek with the specific intention of
sourcing funding for the proposal”. That support was

said to be premised upen the proposal “being considered
value accretive to Doyles Creek”. In that regard, the letter
contained the following false or misleading statement:

OPC has previously carried out significant due diligence on
Doyles Creek and is prepared to provide financial support
based on the strengif of the training mine concept.
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[t then went on to describe the attractiveness of the
transaction. In this regard, it made statements as to how
the project was well-regarded as a picneering example

of the industry leading the campaign to mitigate a skills
shortage. It also confirmed the existence of a “strategic
alliance” with “credible groups”, naming all of the supposed
aliiance partners, including Coal Services.

The statements were false or misleading OPG had not
performed any due diligence. Nor had Mr Chester. In the
course of his work en the Submission, he had made it very
clear to DCM that he was accepting figures given to him
by the company, and was not checking their accuracy. That
is the antithesis of due diligence. Thus, Mr Chester knew
that the statements were false or misleading.

Furthermere, the financial support that was offered was
premised on the non-existent due diligence. The letter
conveved the false impression that the prospect of the
company attracting funding in due course when required
had been enhanced by a third party performing a due
diligence on the proposal. It also lent the imprimatur of
Opes Prime (and venfication by due diligence) to the
various statements in the Submission of a public benefit,
and the existence of the alliance.

Mr Chester was the author of the letter, and aware of its
falsity. He knew that DCM intended to use it by attaching
it to the Submission in support of its application for consent
to apply for the EL.

Other circumstances surrounding the letter demonstrate
that it was a sham. The letter was prepared by Mr Chester
using a template from an unrelated matter. [t was prepared
between Friday, 22 February 2008 and early the following
Monday morning. |t was eventually executed on 6 March,
although it carried the date 26 February 2008. It advised
that Opes Prime would facilitate the raising of debt and
equity to fund the project. Mr Chester prepared a draft
for signature by Anthony Blumberg, a director from Opes
Prime. As to the level of support that the letter offered,
Mr Chester thought he could put in any numbers he liked,
without regard to Opes Prime. He conceded that he knew
that Mr Blumberg was relying on him as to how much
money Opes Prime was being asked to contribute and
understood that Mr Blumberg would sign any letter put in
front of him. Mr Chester's evidence was that he thought
Opes Prime had Aoated the idea of funding the ming with
contacts in Singapore. However, no contemporangous
document corroborates that possibility, and during

2008 DCM looked to Xstrata and Chinese companies

as potential equity partners, without ever seeking to
pursue the possible equity partners that Opes Prime had
supposedly identified in late February. The Commission
concludes that there were no potential equity or debt
providers sourced by Opes Prime as Mr Chester must
have been aware. He was, therefore, aware of the various

respects in which this letter was false or misleading. The
materiality of letters of financial support is dealt with in
relaticn to the further letter of Ainancial support provided in
September 2008.

After consent to apply had been received by DCM, a
formal application for the granting of the EL was prepared
and lodged. Part of that application included & number of
attachments. Those attachments included the Submission.
They also included a new letter of financial support from
Paradigm Capital. As has been referred to above, Mr
Maitland certified the truth and accuracy of the application
and its attachments. In so doing, he repeated the various
misleading statements in the Subrnission.

Second letter of financial support

Mr Stevenson had previously advised as to the need for
evidence of financial capacity. That had originally been
met at the trme the Submission was first lodged (in March
2008) by the Opes Prime letter. But Opes Prime collapsed
in March 2008, 10 days after the Submission had been
lodged with the DPIl. A hole needed to be filled. The DPI
pro forma application listed the need for particulars of
available financial resources to accompany the application,
no doubt in view of this being required information by
reason of s 13(5)(b) of the Mining Act. The pro forma
suggested that the particulars might take the form of a
recent audited set of financial statements or the financial
section from the most recent company report. But that
was not possible for DCM, It apparently had no such
documentation and it certainly had no significant finances.

But that was not a serious probiemn. The solution te hand
was for Mr Chester to generate a new letter to accompany
the application. And so, Mr Ransley and Mr Chester
discussed a new letter of comfort from Mr Chester's

new firm, Paradiem Capital, to replace the Opes Prime
letter from March. An email from Mr Stevenson on 23
Septernber 2008 received by Mr Ransley, Mr Poole and Mr
Maitland {amongst others) referred to the various parts of
the pro forma application to be addressed and refevantly
recorded:

Q! {{a} requests "evidence of financial capacity to meet alf
exploration activity”. The Form says this "can” be provided
by way of recent cudited financial statements for most
recent company reports but as these are not available then
a fetter of financial support from a financial institution will
have to be provided which | [sic] Craig is arranging.

To this end, Mr Chester took the Opes Prime letter and
republished and rebranded it. In so doing, he did make
some amendments in consultation with Mr Ransley, the
only significant amendments being to make some of the
statements in the letter more certain.

ICAC REPORT v mehe covenn 17 e Macdo s Lo Mastyy el ed o Tar



CHAPTER 36: [alse

Eranding conduct

The letter contained the following false or misleading
statements:

= Paradigm s pleased to advise that it has arranged
the appropriate equity providers for the Dayles
Creek develcpment.

»  Paradigm has arranged the equity participants
and raised the initial equity of $5 million for
pre-development activities and the subsequent
equity component for project development of an
estimated $90 milliorn. The A$20 million equity
component will be provided subject to definition
of sufficient ceal reserves and faveurable Bankable
Feasibility Study outcomes.

» We have received strong support from equity
participants based upon favourable outlook for
coking coal markets, together with a desire to
participate in a pioneering training venture with
high calibre Strategic Aliiance partners.

»  Paradigm has previcusly carned out significant
due diligence on Doyles Creek and is prepared to
provide financial support based on the strength of
the training mine concept.

+  {under the heading of “Disclaimer” at the
end of the letter). Paradigm has satisfactorily
concluded its own due diligence of the proposed
Training Mire facility and underground coal mine
development. It is the intention of Paradigm to
proceed with the financing arrangements as set
out herein, subject to the completion of acceptable
final project due diligence.

As to statements in the letter that equity had been
arranged (the first and second statement set out above)
Mr Chester ultimately conceded that the statement was
false “in a verbal sense”. Mr Chester sought to justify
those statements by claiming 1o have had discussions

with possible equity providers. He rmaintained that he

had spoken to potential equity providers about the $90
million — quite separate to the Opes Prime investors from
March, When pressed, however, he could not identify a
single investor. Then, confronted with the transcript of
his compulsory exarnination — when he was unable to give
evidence of anyone other than the investors behind Opes
Prime — he claimed to have had a new reccllection. The
Comrnission rejects his evidence. It was an improbable and
unconvincing attempt to excuse false statements in the
letter:

A draft of the letter had said that $5 million would be
raised for the initial exploration. At Mr Ransley’s direction,
that was changed to "had been raised”, thereby altering
optimism into falsehood. No money had actually been
raised and the statement is false. Each of Mr Chester, Mr

Ransley and Mr Poole sought to defend the statement

by giving evidence that Mr Poole and Mr Ransley had
assured Mr Chester that, if required. the money would be
provided by them. The Commission rejects their evidence
on this aspect. It was all self-serving, and there exists other
reasons to doubt that any such assurance had ever been
given, including the following matters.

First, no contemporaneous record exists of the supposed
commitments by Mr Poole and Mr Ransley, although the
Commission has had access to many emails and other
communications with or about potential investors and
fund raising dunng 2008. No discussion is recorded at any
board meeting, which one would expect to see if two of
the directors had given a $5 million funding commitment
in relation to the affairs of the company. The draft board
minutes of 23 December 2008 referred to below indicate
the absence of any such commitment.

Secondly, the version proffered in the public inquiry had
not been advanced in the relevant parts of compulsory
examinations tendered before the public inquiry. In his
compulsory examination, Mr Ransley gave a cormpletely
different version of events to explain the statements in

the September 2008 letter, asserting that he thought that
Mr Chester had conducted a rights issue, and that the
money was in the bank, which is far-fetched and entirely
inconsistent with the asserted agreement. This was
sought to be explained on his behalf as being an error — and
the version he presented in compulsory examination is
undoubtedly false. But, the Commission does not accept
that it was an error in the sense meant by Mr Ransley.
Rather, that evidence can be best interpreted as an attempt
by him to cover for what he must have realised was a
difficulty for him. Mr Chester, too, gave different evidence
in compulsory examination. In Mr Chester’s compulsory
examination, he conceded that the statement about the
$5 million was false, and did not mention the arrangement
with Mr Ransley and Mr Poole, which became a prominent
part of his eviderce at the public inquiry.

Thirdly, other shareholders were not aware of the funding
assurance —including Mr Maitland, who was on the board,
and Mr Stevenson who attended most board meetings
and who had been the source of the suggestion that a
funding assurance be obtained. They weuld likely have
known of it had it actually existed. Mr Lewis claimed a
vague recollection when questioned about a December
board meeting, but his recollection was that several
options for the raising of $5 million were being discussed
by the company in Decernber (after the granting of the
EL) and that Mr Ransley and Mr Foole were then willing
to underwrite that amount if no funds were raised from
sharehclders or external funders. His recollection was not
directed to the Septermber 2008 funding letter, and did not
rise to the level of an undertaking or commitment to Mr
Chester or the compary.

oo
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Fourthly, after the application was granted, there is

no suggestion that Mr Chester or anyone else aslked

Mr Ransley and Mr Poole to honour the purported
commitment. Rather, they carried on seeking finance,
and did not commence significant drilling until the listing
{although the program had called for $1.7 million to be
spent on exploration activities in the first half of 2009).
Nor did anyone suggest that Mr Chester produce his equity
providers. Rather, the proponents went to China looking
for money. The company did not have funds to explore

in December 2008 and was looking to two sources for
potential investors — investors in China and Xstrata. Had
there been a binding commitment for the $5 million from
Mr Ransley and Mr Poole, that could have been accessed
immediately, and drilling commenced.

This is supported by the draft minutes of a board meeting
of DCM held on 23 December 2008. At that meeting,

Mr Poole delivered a “Finance Overview”. He outlined
certain financial commitments that DCM had to meet. This
included the need to make a $1.1 million payment under the
EL in equal instalments over four vears; the first instalment
{$275,000) was due at the end of the following menth and,
to meet that obligation, DCM had negotiated a short-term
loan with Westpac bank. He then summed up the financial
position of the company as follows:

Currently, the Company is overdrawn by about 350K (on
$200k overdraft faciity) and it was noted that afl up the
Company is approximately §750,000 in red in total. In
light of this it was noied that no financial commitments are
to be made by any Director without prior approval of AP

Potential investors were then discussed, with Mr Maitland
reporting on continuing discussions “with Chinese
companies for equity stake in the Company” and Mr
Ransley advising that Xstrata had informally suggested they
“would lock at financing dnlling of 10 holes to evaluaticn
[sic] what is there and then discuss equity”. No cther
source of funds or potential investors was identified. No
reference to a commitment from Mr Ransley or Mr Poole
to provide $5 million is recorded. No suggestion of calling
upon Mr Chester's letter of financial support 1s made.

Mr Ransley, far from propasing to reach into his own
pocket, was apparently in discussions with Xstrata to fund
the initial exploration activity. Exploration activity that,
according to the application, was to involve drilling 14 holes
in the next three months.

Fifthly, even if such commitments had been given, it was
false to say in the letter that the $5 million had been raised.
[t had not been raised — it had not even been promised to
the company. Even if their version of events were accepted
{and it is not), Mr Ransley and Mr Poole had told Mr
Chester they would contribute the $5 million. That could
never be called upon by the company. There is a world of
difference between a company having raised capital and it

having been told by shareholders they will provide capital if
necessary.

That the letter was a complete sham is also indicated by
an email from Mr Chester to Mr Ransley on |8 September
2008 concerning its drafting. That email read as follows:

Craig,

Flease find attached draft for comment/feedback. The
Disclaimer is included to look “officiaf” and can be adjusted
any way you want.

Regards,
Mike.

The reference to the “Disclaimer” is the last section of

the letter of support. Apparently, it was included to give
the letter an appearance of genuineness that it plainly did
not have, And, although this was to be a letter of financial
support from a purported “independent corporate finance
firm”, it was being provided to Mr Ransley in draft for
comment and alteration. The letter was a sham. It was
created as a joint endeavour by Mr Chester and Mr
Ransley to meet a need to dermonstrate adequate financial
resources given that the previous letter from Opes Prime
(which the new letter was copied from) was now a useless
letter given the intervening and very public collapse of that
organisation.

Mr Chester and Mr Ransley were each responsible

for, and aware of, the false staternents in the letter.
Paradigm Capital had not arranged any equity providers
for the Doyles Creek project. It was false to state that
%5 million had been raised. It was alsc false to state that
the subsequent $90 million for mine development had
been “arranged”. The Commission finds that no equity
participation for $90 mitlion had been arranged by Mr
Chester, with or without any qualification such as a
favourable feasibility study:

Mr Maitland published the letter to the DPI. The
Commission finds that Mr Ransley and Mr Chester agreed
that Mr Maitland should provide it to the DFI. Evidence
recording Mr Ransley’s involvernent has been referred

to above. As Mr Stevenson's email records indicate, Mr
Ransley was the person arranging the letter. e requested
the letter, received a draft for comment, and directed that
the statement concerning $5 million be changed to indicate
it had been raised.

Nor had Paradigm Capital performed anything that could
be described as "due diligence”, much less “significant”

or "satisfactory” due diligence. Rather, Mr Chester had,
whilst in a previous role, assisted with the compilation of
the March 2008 Submission, adopting such information
and Ngures as he was given from the company, and without
checking any of it. Thus, it was submitted on his behalf that
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he was nc more than a sub-editor. As has been pointed out
already, such a process is the antithesis of due diligence.
Both Mr Ransley and Mr Chester were aware that the
letter was false in this respect.

The Commission finds that each of Mr Maitland and

Mr Poole was aware of the proposal to obtain a letter of
financial support from Mr Chester. Each had been party to
emails from Mr Stevenson referring to the need to provide
financial details. They were each aware that this was a
requirement that DCM had te meet and that 2CM had no
substantive financial rescurces. Each had been party to the
email from Mr Stevenson of 23 September 2008 stating
that Mr Ransley was arranging a letter of support. Mr

Poole, however, cannot be demonstrated to have seen the
document in its final form and the Commission makes no
finding against him under this sub-heading, “Second letter of
financial support”. Further, the evidence does not adeguately
establish that Mr Maitland knew that the statements
referred to under this sub-heading were false or misleading.

The combined effect of the relevant statements in the
fetter was to convey the misleading impression that DCM
had been the subject of a due diligence process by, or on
behall of, equity investers, and that the results of the due
diligence supported a significant investment in the company.
The result could be to deceive a reader into thinking that
there had been a level of independent verification of the
statements made in the Submission. Those matters might
be expected to assist the decision-maker o approve the
application, and so were material in the relevant sense.

But more fundamentally, details of the financial standing of
a company were something that went to the viability and
standing of the company to whom an EL might be granted.
If an EL were to be granted, it could involve the need for
significant expenditure. Here, DCM had no real fnancial
standing — it had no assets or cash reserve. its capacity to
borrow was no doubst limited. In lieu of providing details of
its financial rescurces and standing, it provided letters of
financial support. They were not generated (and fabreated)
because they were regarded as inconsequential - they were
generated and provided for a reason. And reference to the
role of Opes Prime was noted in Annex A to the DP['s
briefing note of May 2008,

[t cannot be said that letters of financial support, and

the relevant statements in them, were merely trivial or
inconseguential. Plainly, they may be taken into account by
the person to whom the statement is made in making any
decision upon the matter in respect of which the statement
is made. That this is so is indicated by the statutory
scheme itself. Particulars of financial resources is one of
the mandatory requirements in respect of the information
that an application for an EL must contain (s [3(4)c) and

s (5)b) of the Mining Act), and. therefare, part of the
information that must be considered in deciding to grant an
EL (s 22(1) of the Mining Act).

Community support

The covering letter to the application in September 2008
contained a statement that there was “.. overwhelming
community support from the Jerry's [sic] Plains community
demonstrated by previous communications from the
community to the Minister”. This was false or misleading.

The Commission has already set out the opposition that
was expressed at the sole community meeting, which
representatives of DCM addressed. Without repeating that
discussion, the overwhelming picture that emerged was one
of community oppesition. [n this regard, the Commission
has referred to the evidence of Mr Reynolds and Mr
Maitland. To this might be added the evidence of Helen
Holt and lan Meoore. Indeed, Mr Maitland fairly conceded
that it was plain from the meeting that "[t]he community
was against a mine”, including the DCM mine, and that a
large majority was against it. The Commission has rejected
Mr Ransley's evidence to the contrary.

Prior te the application for the EL {or the granting of the
EL} there was no further whole-of-community meeting,
There were some dealings with a select group of individuals
who made up a “mine watch committee” within the
community. There is no suggestion that, even in those
meetings, it was conveyed to DCM that the community
was now supportive of the proposal, contrary to the
hostility and opposition that was clearly expressed at
the community meeting. What the record shows is that
promises continued to be made, and threats of a tender
with a potentially worse mining company being awarded
the EL were again made. Such meetings occurred on

23 July 2008 and 26 August 2008 {the latter was also
attended by representatives of the alliance partners).

The community never gave the project a statement of
suppert. [t was suggested to Mr Maitland at the meeting
on 23 Juiy 2008, “that the school scenanio may lock like a
facade merely to create a mining operation” and material
posted on a community website containing a summary

of one of the further meetings stated, "[t]he [minewatch|
committee does not support Mr Maitland’s proposals”.

A community meeting {not including representatives of
DCM) called for an update following the 26 August 2008
meeting; one resident put the position neatly, saying that
there was “a lot of candy being thrown” about while
questioning the “integrity” of the promises being made as
well as a desire to see something in writing.

In due course, two letters were written by members of the
communily, neither expressing community suppert for the
project.

David Thelander, a member of the mine watch committee,
wrote a letter to Mr Munnings in the minister's office
concerning both the DCM application and the Wambo
application. That letter outlined vanous matters that were

ICAC REPORT im = i




urged to be incorporated as conditions of any consent
both in respect of the DCM application and the Wambo
application. [t was not a letter that offered support for
either application, but stipulated conditions that should

be incorporated in the event approval was to be given.
This letter was in the possession of DCM from at least 22
September 2008. It was then forwarded to Mr Stevenson
for the preparation of & "proposed agreement” with the
community.

Another letter was sought by Mr Maitland from Paul
Nichols, also a member of the mine watch committee.

Mr Nichols wrote to Mr Macdonald saying that, if DCM
reached agreement with the community on various issues,
that “once the agreement was finalised” the community
would “be in & position o consider our support...”. No
such agreement was ever finalised {although a draft MOU
was prepared by Mr Stevenson, and circulated to the DCM
board members, but it was notintended to effect any real
or binding agreement, and was never exectited by anyone).

On its face, the correspondence from Mr Nichols and

Mr Thelander did not indicate community support for

the DCM project {even were it assumed that they could
speak for the community, which itself was a controversiai
proposition within Jerrys Plains). That was known to
DCM. “Previous communications from the community to
the Minister” did not demonstrate any community support
for the establishment of the mine.

Mr Maitland found it difficult to defend the statement of
“overwhelming community support”. In evidence he said:

The bottom line is no one could have reasonably said in
Septernber 2008 that there was overwhelming community
suppart fram the Jerrys Plains community ?-—(No Audible

Reply)

That's true, isnt it?---Well, Ive already sard that the
community would prefer no mine.

Later, he would suggest that the <laim was an
“overstatement” and sought to justify it on the following
basis:

Well, because uim, they were opposed ta any form af
rnining, any form of mining. It’s a, its a sort of @ devil you
know ah, as opposed to the devil you dont.

The covering letter to the application that contained the
statement that there was overwhelming support from the
Jerrys Plains community was signed by Mr Maitland. As
stated above, Mr Ransley agreed that he saw this letter.
The statement was false or misleading. This was known to
both Mr Maitland and Mr Ransley (who had both been to
the community meeting). Mr Maitland published the letter
to the DPL. The Commission is satished that Mr Ransley
agreed that Mr Maitland should do so.

Community response to mining development was, plainly,
a factor that could be relevant to any pelitical or planning
decision. Again, while the matter is an objective question,
this was acknowledged in the evidence of Mr Coombs and
the community concerns and oppaosition were referred to in
the DPI's briefing notes of February 2007 and May 2008.

Was the DPI misled?

Several of the affected persons have submitted that the DP|
was not, in fact, misled. In this regard, particular reliance has
been placed on the following evidence of Mr Coutts:

THE COMMISSIONER: Mr Coutts, lets try and cut
this short. Do you or do you not say thai the proposal was
rnisfeading in any respect?---No, [ dont. Like, we fooked ar
it at face vatue, | didn' see it as being misleading.

That does not establish that nothing in the Submission {or
other docurnents) was misleading. Nor does it establish
that the DPl was not misled. All it demonstrates is that Mr
Coutts was not aware of anything in the Submission being
misleading. But, that is hardly surprising, because he was
not in a position to know the truth as to the matters that
sat behind the impugned statements. As Mr Coutts made
clear, the DPl "locked at it at face value™.

So, for example, Mr Coutts and the other officers in

the DPI could have had no idea that, contrary to what
was stated in the Submission, there were no executed
agreements with the alliance partners. But this was
semething known to various of the proponents, as
discussed above. And, as to this matter, it is plain that the
DPl was misled. Annex A to the 27 May 2008 briefing
note contained details of the training proposal. The very
first paragraph of that document stated that “[DCM] has
established a strategic alliance under a rmemorandurn of
understanding with ResCo Services, Coal Services Pty
Ltd, the University of Newcastle, Hunter Valley Training
Company and the Hunter Region SL.SA Helicopter Rescue
Service to undertake the venture”. But, as examined
above, that was not the case.

Nor, by way of further example, could the DPl have had
any idea that Paradigm Capital had not arranged any equity
investors (as was claimed) or that the relevant funds had
not been raised (as was claimed).

The [DPl was in no position to know the truth in respect
of the various impugned statements. These were matters
known to some or all of Mr Maitland, Mr Ransley, Mr
Poole and Mr Chester. They were kept from the DP| and,
as Mr Coutts said. the DPl assessed the documents “on
face value”.
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Chapter 37: Corrupt conduct findings,
s 74A(2) statements and other matters

In making findings of fact and corrupt conduct, the
Commission applies the civil standard of proof on the
balance of probabilities, which requires facts to be proved
to a reasonable satisfaction taking into account the
decisions in Briginshaw v Briginshaw (1938) 60 CLR 336 at
362 and Neat Holdings Pty Ltd v Kargian Floldings Pry Led
(1992) 67 ALIJR 170 at |71

As to this matter, Ms Williams {on behalf of Mr Ransley)
and Mr Hale (on behalf of Mr Macdonald) submitted that
the criminal standard of proof is the relevant standard

to be applied by the Commission in making findings of
corrupt conduct. These submissions are considered in
detail in Appendix 3 to this report. The Commission there
rejects Mr Hale's and Ms Williams™ submissicns, which
are contrary to the recent decision of the Court of Appeal
in ' Amore v Independent Commission Against Corruption
[2013] NSWCA 187 and other authorities referred to in
Appendix 3.

Corrupt conduct is defined in s 8 and s 9 of the ICAC Act.
Those sections and the Commission’s approach to making
findings of corrupt conduct are set out in Appendix 2 to
this report.

First, the Commission makes findings of relevant facts

on the balance of probabitities. The Commission then
determines whether those facts come within the terms of
s 8(1) or s 8(2) of the [CAC Act. Ifthey do, the
Commission then considers s 9 and the jurisdictional
requirements of s 13(3A) of the ICAC Act,

In the case of s 9(1){a), the Commission considers whether,
if the facts as found were to be proved on admissible
evidence to the criminal standard of beyond reasonable
doubt and accepted by an appropriate trnibunal, they would
be grounds on which such a tribunal would find that the
person has committed a particular criminal offence.

In their submissions to the Commission. Counsel Assisting
did not suggest any other part of s 9(1} as a basis for making
a corrupt conduct finding. The Commission has, therefore,
restricted its consideration to s 9(1){a} of the [CAC Act.

Corrupt conduct - Mr Macdonald,
Mr Maitland, Mr Ransley, Mr Poole
and Mr Chester

lan Macdonaid

The Commission is satished that Mr Macdonald acted
contrary to his duty as a minister of the Crown in granting
DCM consent to apply for the EL in respect of land at
Dovies Creek and by granting the EL to DCM, both
grants being substantially for the purpose of benefiting Mr
Maitland. But for that purpose, he would not have made
those grants.

Such conduct is corrupt conduct for the purpose of s 8 of
the [CAC Act. [tis conduct which, on Mr Macdonald's
part, constitutes or nvolves the partial exercise of his
official functions and. therefore, comes within

s 8(1)(b} of the ICAT Act. Ttis alse conduct which, on Mr
Macdenald's part, constitutes or invelves a breach of public
trust under s 8(1){(c) of the ICAC Act.

For the purposes of s 9(1)(a) of the ICAC Act, it is relevant
to consider the commoen law offence of misconduct in
public office.

The common law offence of misconduct in public office

is part of the criminal law of NSW The elements of the
offence have been considered in R v Huy Vinh Quach
(2010) 201 A Crim R 522. Redlich JA {with whom Ashley
JA and Hansen AJA agreed) said that the elements were
as follows:

i apublic official;
in the couirse of or connected to his public office;

3. wilfully musconducts himself by act or omission, for
example. by wilfully neglecting or failing to perform his
duty:

4. without reasonable excuse or ustification; and
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A where such misconduct fs serious and mertting criminal
punishment having regard to the responsibilities of the
office and the officeholder, the importance of the public
objects which they serve and the nature and extent of
the depariure from those objects.

The Commissicn is satisfied for the purposes of s %(1)a)
of the ICAC Act that, if the facts it has found were to be
proved on admissible evidence to the criminal standard of
beyond reasonable doubt and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Macdonald committed the commen
law offence of misconduct in public office by granting
DCM consent te apply for the EL and by granting the EL
to DCM, both grants being substantially for the purpose
of benehting Mr Maitland. Such conduct comes within
the scope of misconduct that is serious and merits eriminal
punishment, particularly having regard to Mr Macdonald's
role and responsibilities as a minister of the Crown.

Accordingly the Commission is satisfed that the
jurisdictional requiremnents of s 13(3A) of the ICAC Act are
sarisfied.

The Commission, therefore, inds that Mr Macdenald
engaged in corrupt conduct by granting DCM consent to
apply for the EL in respect of land at Doyles Creek and by
granting the EL to DCM, both grants being substantially
for the purpose of benefiting Mr Maitland.

John Maitland, Craig Ransley, Andrew
Poole and Michael Chester

The findings below as to the false or misleading statements
and the materiality of those statements and the finding of
corrupt conduct in each case are based on the findings in
chapter 34.

Section 8 of the ICAC Act

January and February 2007

The Commission is satished that, on 22 January 2007, Mr
Maitland published to Mr Macdeonald's office and the DFPP
a briefing note in respect of DCM's proposal. The briefing
note contained the following statement:

{a) The area is with vacant title with sufficient coal
resources to enable a small to medium sized mining
operation.

On 15 February 2007, DCM made an application to the
minister for consent to apply for an EL. A copy of the
application was sent to the DPI. Mr Maitland signed the
appiication letter with knowledge that it would be provided
to the DPI. The application letter contained the following
statement:

{b)  Initial geological reports have demonstrated the
existence of structurally undisturbed blocks
between faults in the area which may contain
sufficient coal resources to enable the establishment
of at least a small to medium sized mining operation
which could accommodate a training initiative.

The Commissicn is satisfied that statements {a} and {b),
identified above, conrained in the briefing note of 22
January 2007 and the application letter of 15 February
2007 were false or misleading. These statements were
matenal. Mr Maitiand made and published the statements
to the DP[ knowing they were false or misleading.

The Training Mine Submission
{(March 2008)

On 18 March 2008 and 29 September 2008, Mr Maitland
lodged the Submission with the DPI. On each occasion,
this occurred under cover of a letter from DCM, which
Mr Maitfand signed. On the first occasion, the Submission
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was lodged in support of DCM's application for consent to
apply for the EL in respect of land at Doyles Creek. On the
second occasion, the Submission was lodged in support of
DCM's application for the EL. The Submission contained
the following statements, all of which were matenal:

Resources

{c} Dovles Creek hosts a resource estimated at
91 million tonnes.

The target coal seams would be principally the
Whybrow and the Redbank Creek coal seams in the
Wittingham Coal Measures, with total inferred in
situ resources estimated at 125 million raw tonnes.

{d}

The proposed location has the potential to support a
small to medium sized coal mining operation.

{fy  Theinferred in situ mineable coal resource for the
Exploration Area was 69.9 million tonnes and the
inferred in situ resource was 183 5 million tonnes
{these figures came from the table annexed to the
Submission).

The Strategic Alliance

(g} Aninfluential Strategic Alliance has been
established with MOUs signed between mining
services and occupational heaith and safety groups
{ResCo Services Pty Ltd; Coal Services Pty Ltd),
educational institutions {University of Newcastle;
HVTC) and rescue services (Hunter Region SLSA
Helicopter Rescue Service Limited) to undertake
this venture.

The dissolution of the alliance as a key risk has
already been minimised owing to the existing
arrangemeants in place to ensure commitment
between all parties. All parties have signed MOUs
to confirm their commitment to the Training Mine
project {this staterment and statement (g) were false
as to all supposed alliance partners, save for HVTC).

{h)

{1y Coal Services Pty Ltd will provide mine simulation,
rescue and rehabilitation services.

{it Training for trainee mine workers, deputy and
under-managers will be accredited under the black
coal competency standards and will be conducted
by Sharp Training, a recognised and industry
accredited training company specialising in the
blacl coal industry.

Alliance members were legally bound to undertake
various substantive roles in the training proposal
(this statement was implicitly made in the
Subrnission).

Dother paateg

Financial modelling

{Ii " The construction of the training facility was
estimated to cost $7 million.

{m} Revenue and expenses of the training facility by
2015 would each be $2.4 million.

Extensive due diligence and detaiiled
assassments

{(n} Extensive due diligence and detalled assessments
have been carried out to identify a location suitable
for the construction of a training mine facility.

A rigorous assessment process was undertaken to
locate a suitable site as the basis of this Submissien,
on the premise that only a small to medium

sized mining operation would be required for the
Submission to be econormcally viable.

{a)

A review of sujtable tenements/projects highlighted
a lack of high quality available locations with
potentially economically viable reserves and vacant
title.

A new board for DCM
{a)

Pending successful grant of the Doyles Creek
Exploration Licence, a new Doyles Creek Board will
be constituted that includes representatives from
the community, union, government, ResCo, HVTC,
the University of Newcastle, and the Hunter Valley
Rescue Service.

The Commission is satisfied that the statements {c) to

(k) and (q), identified above, contained in the Submission,
were false or misleading. Mr Maitland made and published
the statements to the 2P knowing that they were false
or misleading. At all relevant times, Mr Poole was aware
of the statements, and knew they were false or misleading
but, nevertheless, agreed to the publication thereof by Mr
Maitland to the DPI.

Mr Ransley knew that statements (¢) to (f), (i) to (k) and (g)
were false or misleading and statements {g} and (h) were
false or misleading insofar as they referred to ResCe and
Coal Services but, nevertheless, agreed to the publication
thereof by Mr Maitland to the DPI.

The Commission is satisfied that the staterments (1) and {m),
identified above, contained in the Submission, were false or
misleading, that Mr Maitland published the statements to
the DPI, that Mr Ransley and Mr Pooie at all relevant times
were aware of the statements, and knew they were false
or misleading but, nevertheless, agreed to the publication
thereof by Mr Maitland to the DPI.

s
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The Commission is satished that the staternents (n) to {p).
identified above, contained in the Submission, were false or
misleading, that Mr Maitland published the statements to
the DPI, that Mr Ransley at all relevant times was aware
of the staterments, and knew they were false or misleading
but, nevertheless, agreed to the publication thereof by Mr
Maitland to the DPI.

First letter of financial support

A letter from Opes Prime Group (OPG), dated 26
February 2008, was prepared by Mr Chester to support
the capacity of DCM to Ainance exploration and, in due
course, the establishment of a rine. On 18 March 2008,
the OPG letter was iodged with the DPI under cover of
aletter from DCM and signed by Mr Maitland. The QPG
letter contains the foliowing material staterment:

{r} OPG has previously carried out significant due
diligence on Doyles Creek and is prepared to provide
financial support based on the strength of the
training mine concept.

The Commission is satisfied that the statement (r),
identified above, contained in the letter was false or
misleading, that Mr Chester made the staternent knowing
it was false or misleading. Mr Maitland published the letter
containing the staternent to the DPl. Mr Chester agreed
to the publication of the letter to the DPI knowing it
contained the statement that was false or misleading.

Second letter of financial support

On 19 September 2008, Mr Chester prepared a letter in
support of DCM's application for the EL from Paradigm
Capital, of which he was a directer. On 29 September
2008, the FParadigm Capital letter was lodged with the
Pl under cover of a letter from DCM and signed by
Mr Maitland. The Commission is satishied that the letter
was created as a joint endeavour by Mr Chester and Mr
Ransley to meet a need to demonstrate to the DFI that
DCM had adequate financial resources to undertake
exploration and the establishment of a mine. The letter
contained the following staterments. all of which were
material:

(s} Paradigm is pleased to advise that it has arranged
the appropriate equity providers for the Doyles
Creek development.

{t) Paradigm has arranged the eguity participants
and raised the initial equity of $5 million for pre-
development activities and the subsequent equity
component for project development of an estimated
$90 million. The AF9C million equity compenent will
be provided subject to defnition of sufficient coal
reserves and favourable Bankable Feasibility Study
outcomes.

(1) We have received strong support from equity
participants based upon favourable outlook for
coking coal markets, together with a desire to
participate in a pioneenng training venture with high
calibre Strategic Alliance partners.

{v) Paradigm has previously carned out significant due
diligence on Doyles Creek and is prepared to provide
financial support based on the strength of the
training mine concept.

{w} Paradigm has satisfactorily concluded its own due
diligence of the proposed Training Mine facility
and underground coal mine development. It is the
intention of Paradigm to proceed with the financing
arrangements as set out herein, subject to the
completion of acceptable final project due diligence.

The Commission is satished that the statements (s} to

(w), identified above, contained in the letter were false or
misleading, that Mr Chester and Mr Ransley made the
staternents knowing they were false or misleading, that Mr
Maitland published the letter containing the statements to
the DP!, and that Mr Chester and Mr Ransley agreed to
the publication thereaf by Mr Maitland to the DPI knowing
the letter contained the statements {s) to (w} that were
false or misleading.

Community support

On 29 September 2008, DCM forwarded its application
for the EL to the DPI under the cover of a letter signed by
Mr Maitland. The letter contained the following material
statement:

(x) We understand there is also overwhelming
community support from the Jerrys Plains
community dernonstrated by previous
communications from the community to the
minister.

The Commission is satished that the statement (x),
identified above, contained in the letter was false or
misleading, that Mr Maitland made and published the
statenent to the DPl knowing it was false or misleading,
that Mr Ransley at all relevant times was aware of the
statement, and knew it was false or misleading but,
nevertheless, agreed to the publication thereof by Mr
Maitland to the DPI.
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Corrupt conduct for the purpose of
s 8 of the ICAC Act

The documents containing the false or misleading
staternents identified as (a) to {x) above were assessed

by DPI officers — each of whom is a public official. That
assessment took place in respect of the exercise by those
persons of their official functions in relation to the giving
of consent to apply for an EL or the granting of an EL.
The numerous false or misleading statements contained
in those documents were material and could adversely
affect, either directly or indirectly, the exercise of those
official functions. As stated in the body of this report,
they concern fundamental matters which would affect
whether an assessment of the merit of the proposal could
be undertaken so as to justify the giving of consent and the
grant of the EL as a valuable asser.

The conduct of Mr Maitland in making and publishing to
the DPI the false or misleading statements identified as

{a) to (k). (@) and (x) above is corrupt conduct for the
purposes cf s 8 of the ICACT Act. Thisis because itis
conduct on the part of Mr Maitland that could adversely
affect, either directly or indirectly, the exercise of official
functions by DPI officers and which could involve fraud and
campany violations (offences under s [78BB of the Crimes
Act 1900, s 374 of the Mining Act and s 1841} of the
Corporations Act 2001). It, therefore, comes within

s 8(2)(e) and s 8(2){s) of the ICAC Act.

The conduct of Mr Ransley in agreeing to Mr Maitland
publishing to the DIP| the false or misleading statements
identified as {c} to (), () to {h) {insofar as the statements
referred to Resco and Coal Services), (i) to {q) and {x)
above is corrupt conduct for the purposes of s 8 of the
[CAC Act. This is because it is conduct on the part of
Mr Ransley that could adversely affect, either directly or
indirectly, the exercise of official functions by DIl officers
and which could involve fraud and company violations
{offences under s 178BB of the Crimes Act 1900, s 374 of
the Mining Act and s |84(l) of the Corporations Act 2001).
It, therefore, comes within s &(2)(e} and s 8(2)(s) of the
ICAC Act.

The conduct of Mr Ransley in making the false or
misleading staternents identified as (s) to {w) above and
agreeing to Mr Maitland publishing those statements to the
DPlis corrupt conduct for the purposes of s 8 of the ICAC
Act. This is because it is conduct on the part of Mr Ransley
that could adversely affect, either directly or indirectly,

the exercise of official functions by DPI officers and which
could involve fraud and company violations {offences under
s |78BB of the Crimes Act 1900, s 374 of the Mining Act
and s 184(1} of the Corporations Act 2001). It, therefore,
comes within s 8(2){(e) and s 8(2){s) of the ICAC Act.

s PAA ) statinces anelosher mantaryg

The conduct of Mr Poole in agreeing to Mr Maitland
publishing to the DPI the false or misleading statements
identified as (¢} to {m) and {q} above 15 corrupt conduct
for the purposes of s 8 of the [CAC Act. This is because
it is conduct on the part of Mr Peole thar could adversely
affect, either directly or indirectly, the exercise of official
functions by DPI officers and which could involve fraud and
company viclations {offences under s t78BB of the Crimes
Act 1900, 5 374 of the Mining Act and s 184() of the
Corporations Act 2001). It, therefore, comes within

s 8(2)(e) and s &(2)(s) of the ICAC Act.

The cenduct of Mr Chester in making false or misleading
statements identified as (r) to {w) above and agreeing to Mr
Maitland publishing those statements to the DPlis corrupt
conduct for the purposes of s 8 of the ICAC Act. This is
because it is cenduct on the part of Mr Chester that could
adversely affect. either directly or indirectly, the exercise of
official functions by DPI officers and which could involve
fraud {offences under s 178BB of the Crimes Act 1900 and
s 374 of the Mining Act}. It, therefore. comes within

5 &(2)e) of the ICAC Act.

Section 9 of the ICAC Act

For the purposes of s 9(1}(a) of the [CAC Act, itis relevant
to consider s 178BB of the Crimes Act 1900 {since repealed
but which continues to apply to the conduct referred to
above), s 374 of the Mining Act {also repealed but which
continues to apply to the conduct referred to above) and

s 184¢1) of the Corporations Act 2001 .

Section 788 of the Crimes Act /200 provides that a
person whosoever, with intent to obtain for himself or
herself or another person any money or valuabte thing or
any financial advantage of any kind whatsoever, makes
or publishes, or concurs in making or publishing, any
staternent (whether or not in writing) which he or she
knows to be false or misleading in a material particular or
which is false or misleading in a rmaterial particular and is
made with reckless disregard as to whether it is true or is
false or misleading in a material particular shall be liable to
imprisonment for five years.

For the purpose of s {T8BB of the Crimes Act {900, itis

an element of the offence that the staterment be made with
an "intent to obtain for himself or herself or another person
any money or valuable thing or any financial advantage of
any kind whatsoever”. The issue is not relevant to s 374 of
the Mining Act.

The Commission is satisfied that the rmaking or publication
of the statements {a) to {x) was done, by each of My
Maitland, Mr Poole, Mr Ransley and Mr Chester (as
described above) with the intent of obtaining an EL for
DCM. The potential value of an EL was notorious. ard
each was aware of it. The evidence of their knowledge of
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the value of an EL to DCM is addressed elsewhere in the
report. Each stoed to benefit from the grant of an EL to
DCM.

Section 374 of the Mining Act provides that:

A person must not:

{a) in or in connection with an application under this
Act, or

{b) in purported compliance with any requirement
under this Act,

Jurnish information that the person knows to be false
or misleading in a matertal particular

Section 1841} of the Corporaticns Act 200/ provides that:

A director or other officer of a corporation commits an
offence if they:

{a) are reckless; or

(b) are intentionally dishonest;

and fail to exercise their powers and discharge thetr
duties:

{c) in good faith in the best interests of the
corporation; or

{d) for a proper purpose.

The concept of "good faith™ in this area of company law has
been defined to include at least four aspects: an exercise

of powers or duties in the interests of the company, in the
sense of not misusing or abusing those powers; avaidance
of conflicts between personal interests and those of

the company; a prohibition on taking advantage of the
position to make secret profits; and a prohibition on the
appropriation of the company’s assets for their own benefit.

The coricept of “a proper purpose” in this part of company
law has been understood to mean much the same thing as
“good faith”.

John Maitiand

The Commussion is satished for the purposes of s 9(1}(a)

of the [CAC Act that, if the facts it has found against Mr
Maitland relating to making and publishing to the DPI of
the false or rmisleading statements identified as {a) to (k).
{q) and (x} above were to be proved on admissible evidence
to the criminal standard of beyond reasonable doubt and
accepted by an appropriate tribunal, they would be grounds
on which such a tribunal would find that Mr Maitland
committed separate criminal offences of making a false
staternent or making a misleading statement, contrary

to s 178BB of the Crimes Act 1900, separate offences

of publishing a false statement or publishing a misleading
statement, contrary to s [78BB of the Crimes Act

1900 and separate offences of furrishing a false statement
in connection with an application under the Mining Act or
furnishing a misleading statement in connection with an
application under the Mining Act, contrary to s 374 of the
Mining Act.

The Commission is also satisfied for the purposes of

s 9(1)a) of the ICAC Act that, if the facts it has found
against Mr Maitland relating to making and publishing to
the DPI the false or misteading statements identified as {a)
to (k), (q) and (x) above, were to be proved on admissible
evidence to the criminal standard of beyend reasonable
doubt and accepted by an appropriate tribunal, they weuld
be grounds on which such a tribunal would find that Mr
Maijtland committed criminal offences under s 184{1) of
the Corporations Act 2001 This is because, as a director
of DCM, he was intentionally dishonest or, alternatively,
reckless and failed to discharge his duties in good faith and
in the best interests of DCM or for a proper purpose by
making and putlishing false or misleading statements to the
DP} in the course of applying for consent to apply for an EL
and applying for an EL on behalf of DCM.

Accordingly, the jurisdictional requirements of s [3(3A) of
the |CAC Act are satished.

The Commission, therefore, inds that Mr Maitland
engaged in corrupt conduct by making and publishing to the
DPI the false or misleading statements identified as {a) to
{(k), (q) and {x) above.

Craig Ransley

The Comrmission is satisfied for the purposes of's 9(1)Xa)
of the ICAC Act that, if the facts it has found relating to
Mr Ransley agreeing to Mr Maltland publishing to the DI
the false or misleading statements identified as {c) to (F),
{g) to (h} (inscfar as the statements referred to ResCo and
Coal Services), {i) to {q) and {x} above and Mr Ransley
making the false or misleading statements identified as (s}
to (w) above and agreeing to Mr Maitland publishing those
statements to the DP{ were to be proved on admissible
evidence to the criminal standard of beyond reasonable
doubt and accepted by an appropriate tribunal, they would
be grounds on which such a tribunal would find that Mr
Ransley committed separate criminal offences of making a
false statement or making a misleading staternent, contrary
to s 178BB of the Crimes Act 1900, separate offences of
concurring in publishing a false statement or concurnng in
publishing a misleading statement, contrary to s [78BB of
the Crimes Act 1900, and separate offences of aiding and
abetting furnishing a false statement in connection with

an application under the Mining Act or aiding and abetting
furnishing a misleading statement in connection with an
application under the Mining Act, contrary to s 374 of the
Mining Act.
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The Commussion is alse satisfied for the purposes of s 9{1)
{a) of the ICAC Act that, if the facts it has found relating to
Mr Ransley agreeing to Mr Maitland publishing to the D
the false or misleading statements identified as {c) to {f}, (g)
to {h) (insofar as the statements referred to ResCo and Coal
Services). (1) to {q) and {x) above and Mr Ransley making the
false or misleading statements identified as {s) to {w) above
and agreeing to Mr Maitland publishing those statements

to the DPI were to be proved on admissible evidence to the
cnminal standard of beyond reascnable doubt and accepted
by an appropriate tribunal, they would be grounds on which
such a tribunal would find that Mr Ransley committed
criminal offences under s 184(1) of the Corporations Act
2001 This is because, as a director of DCM, he was
intentionally disheonest or, alternatively, reckless and failed

to discharge his duties in good faith and in the best interests
of DCM or for a proper purpose by making and agreeing

to publish false or misleading statements to the DPlin

the course of applying for consent to apply for an EL and
applying for an EL on behalf of DCM.

Accordingly, the jurisdictional requirements of s |3(3A) of
the ICAC Act are satisfied.

The Commission, therefore, finds that Mr Ransley engaged
in corrupt conduct by agreeing to Mr Maitland publishing
to the DPI the false or misleading statements identified as
(c) to {f), {g) to {h) {insofar as the statements referred to
ResCo and Coal Services), (i) to (q) and (x) above and by
making the false or misleading statements identified as (s}
to (w) above and agreeing to Mr Maitland publishing those
statermnents to the DPL.

Andrew Poole

The Cemmission is satisfied for the purposes of s ¥ N{a) of
the [ICAC Act that, if the facts it has found relating to Mr
Pocle agreeing to Mr Maitland publishing to the DPI the
false or misleading statements identified as {c) to {m} and
(q) above were to be proved on admissible evidence to the
criminal standard of beyond reasonable doubt and accepted
by an appropriate tribunal, they would be grounds on
which such a tribunal weould find that Mr Poole committed
separate criminal offences of concurring in publishing a
false statement or concurring in publishing a misleading
statement, contrary to s |788B of the Crimes Act {900,
and separate offences of aiding and abetting furnishing a
false statement in connection with an application under the
Mining Act or aiding and abetting furnishing a misleading
statement in connection with an application under the
Mining Act, contrary to s 374 of the Mining Act.

The Commission is also satisfed for the purposes of

s 9(1)(a) of the ICAC Act that, if the facts it has found
relating to Mr Poole agreeing to Mr Maitland publishing
to the DPI the false or misleading statements identified as
(¢} to (m) and (g} above were to be proved on admissible

sther variars

evidence to the criminal standard of beyond reasonable
doubt and accepted by an appropriate tribunal, they would
be grounds on which such a tribunal would find that

Mr Poole committed eriminal offences under s [84(1) of
the Corporations Act 2001, This is because, as a director
of DCM, he was intentionally dishonest or, alternatively,
reckless and failed Lo discharge his duties in good faith and
in the best interests of DCM or for a proper purpose by
agreeing to publish false or misleading statements to the DPI
in the course of applying for consent to apply for an EL. and
applying for an EL on behalf of DCM.

Accordingly, the jurisdictional requirements of s 13(3A} of
the ICAC Act are satished.

The Cemmission, therefore, finds that Mr Poole engaged in
corrupt conduct by agreeing to Mr Maitland publishing to
the DP! the false or misieading statements identified as (¢} to
{m) and (g} above.

Michael Chester

The Commission is satisfied for the purposes of s 9{1)(a) of
the [CAC Act that, if the facts it has found relating to

Mr Chester making false or misleading statements identified
as {r) to {w) above and agreeing to Mr Maitland publishing
those statements to the DPl were to be proved on admissible
evidence to the criminal standard of beyond reasonable
doubt and accepted by an appropriate tribunal, they would
be grounds on which such a tribunal would find that Mr
Chester committed separate criminal offences of making a
faise statement or making a musleading statement, contrary
to s [78BB of the Crimes Act 1900, separate offences of
concurring in publishing a false statement or concurring in
publishing a misieading statement, contrary to s [ 7888 of
the Crimes Act 1900, and separate offences of aiding and
abetting furnishing a false statement in connection with

an application under the Mining Act or aiding and abetting
furnishing a misleading statement in connection with an
application under the Mining Act, contrary Lo s 374 of the
Mining Act.

Accordingly, the jurisdictional requirements of s 13(3A) of
the ICAC Act are satisfied.

The Commission, therefore, finds that Mr Chester engaged
in corrupt conduct by making false or misleading statements
identified as {r) to (w) above and agreeing to Mr Maitland
publishing those statements to the DPI.

Section 74A(2) statements

In making a public report, the Commission is required by the
provisions of s T4A(2) of the ICAC Act to include, in respect
of each "affected” person, a statement as to whether or not
in all the circurnstances, the Commission is of the opinion
that consideration should be given to the following:
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a) obtaining the advice of the Director of Public
Prosecutions {DPP} with respect to the prosecution
of the person for a specified criminal offence

b} the taking of action against the person for a specified
disciplinary offence

¢} the taking of action against the person as a
public official on specific grounds, with a view
to dismissing, dispensing with the services of or
otherwise terminating the services of the public

official.

An “affected” personis defined in s 74A(3) of the ICAC
Act as a person against whom, in the Commission’s
opinion, substantial allegations have been made in the
course of, or in connection with, the investigation.

The Commission is satished that lan Macdonald, John
Maitland, Craig Ransley, Andrew Poole and Michael
Chester are “affected” persons.

Before dealing with each of the above, it is worthwhile to
set out the approach the Commission has taken to making
statements under s 74A{2) of the [CAC Act.

In each case, the Commission first considers whether there
is any evidence of a criminal offence. If there is insufficient
evidence capable of constituting a criminal offence, it
follows that the Commission will not be of the opinion

that consideration should be given to obtaining the advice
of the DPF If there is evidence capable of constituting a
criminal offence, the Commission assesses whether there
is or is likely to be sufficient admissible evidence to warrant
the commencement of a prosecution. In undertaking

this assessment, the Commission takes into account
declarations made pursuant to s 38 of the ICAC Act.

The evidence of a witness that is given subject to such a
declaration cannot be used in evidence against that persen
in any criminal proceedings unless those proceedings are
for an offence under the [CAC Act. In such cases, itis
therefore necessary to consider whether there is sufficient
other evidence that is admissible before stating an opinion
that consideration should be given to obtaining the advice
of the DPP

Itis also relevant to consider s 14({1}(b) of the ICAC Act.
That section provides that one of the Commission’s
functions is to furnish evidence to the appropriate authority
of the jurisdiction concerned that may be admissible in the
prosecution of a person for a criminal offence against a law
of another state. the Commonwealth or a territory.

Where the Commission is satisfied that there is admissible
evidence of a breach of Commonwealth legislation, such
as the Corporations Act 200/, it will also furnish the
relevant evidence to the appropriate authority, being the
Commonwealth DPP

Mr Macdonald, Mr Maitland, Mr Ransley, Mr Poole. and
Mr Chester gave their evidence under a s 38 declaration
and, therefore, their evidence is not admissible against them
in cnminal proceedings other than for an offence under the

ICAC Act.

There is. however, other admissible evidence which would
be available to the DPP in relation to Mr Macdonald. This
includes evidence of the relationship between

Mr Macdonald and Mr Maitland and evidence from

Mr Foley that Mr Macdonald said that he had the support
of the Miners Union during the lunch at the Noble House
restaurant. Evidence from DPI officers, Mr Gibson and
Mr Munnings concerning Mr Macdonald's knowledge

of the DPI's opposition to the direct allogation of the

EL to DCM, his failure to take account of the DPI's
briefng note listing the serious problems it had with

the Submission, his failure to obtain advice from other
bodies about the merits of the training mine proposal,

his conduct in issuing the letter of invitation without the
knowledge or involvement of the DF| and carrying out the
allocation contrary to the DPI's recommendation would
also be available. [n addition, the DPP could also have
regard to the evidence of DPI officers that, at the time

Mr Macdonald invited DCM to apply for the EL, coal
ELs were valuable assets and that Mr Macdonald was
pushing the DPI to find areas for coal exploration to take
advantage of the significant revenue to be earned by the
government from their competitive allocation,

In the case of Mr Maitland, Mr Ransley, Mr Poole and

Mr Chester the available admissible evidence includes:
evidence from Dr Palese about introducing the Doyles
Creek site to DCM and providing inforrmation to the
directors of DCM about the size of the anticipated coal
resource at the site; evidence from Mr Dermura, Mr
Ireland, Mr Martin and Mr Randall about the nature of the
technical information available to DCM about the resource;
evidence from senior officers at Coal Services and Sharp
Training that, at the relevant time, no arrangement had
been entered into with DCM to provide training or any
other mine-related services at the proposed training facility;
and evidence from the Strategic Alliance partners, save
HVTC, that, at the refevant time, they had not signed
MOUs with DCM to “confirm their commitment to the
Training Mine project”. Evidence is alsc available from

the Jerrys Plains community about the opposition to the
proposal at the relevant time.

The Cormmission is not satisfied that there is available
admissible evidence of any criminal offence related to the
false or misleading statements identified as {1}, (m), {q), (r)
and (s) to (w).
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Mr Macdonaid

The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect

to the prosecution of Mr Macdonald for the common law
offence of misconduct in public office in relation to his
conduct in granting DCM consent to apply for the EL and
granting the EL to DCM, both grants being substantially
for the purpose of benefting Mr Maitland.

Mr Maitland

The Commissicen is of the opinion that censideration should
be given to obtaining the advice of the DPP with respect to
the prosecution of Mr Maitland for offences under

s I7T8BB of the Crimes Act 1900 in relation to his making
and publishing to the DPI the false or misleading staterments
identified as {a) to (k) and (x) above. Offences under s 374
of the Mining Act are statue barred.

The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect to
the prosecution of Mr Maitland for offences under

5 112(2) and s 87(1){a) of the ICAC Act in relation to his
conduct in discussing the evidence he gave at a compulsory
examination with Mr Tudehope and testifying at the

public inquiry that he sought to comply with the obligation
imposed on him to leep secret the evidence he gave at the
compulsory examination. Mr Kirk notes in his submissions
that he reserves the right to supplement his submissions
about refernng this aspect of Mr Maitland's conduct to

the DPF upon receipt of the transcript of Mr Maitland's
compulsory examination. The Commission, however, is
simply expressing the opinion that consideration should

be given to cbtaining the advice of the DPP with respect

to these matters and does not regard it as necessary to
provide Mr Kirk with a copy of the compulsory examination
transcrpt before doing so.

The Commission will also furnish to the Commonwealth
DPP evidence that may be admissible in the prosecution of
Mr Maitland for offences under s 184(1) of the Corporaticns
Act 2001 in relation to his making and publishing to the DPI
the false or misleading statements identified as (a) to (k),
and (x} above.

Mr Ransley

The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPF with respect to
the prosecution of My Ransley for offences under

5 178BB of the Crimes Act /900 In relation to his agrezing
to Mr Maitland publishing to the DFI the false or misleading
statements identified as (c) to (k}), (n) to (p) and (x} above.

The Commissicn will alse furnish te the Commonwealth
DPP evidence that may be admissible in the prosecution of

ws nther marters
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Mr Ransley for offences under s {84(l) of the Corporations
Act 2001 in relation to his agreeing to Mr Maitland
publishing to the DPI the faise or misleading statements
identified as (¢} te (k), (n) to {p) and () above.

Mr Poole

The Commission is of the opinicn that consideration should
be given to obtaining the advice of the DPP with respect

to the prosecution of Mr Poole for offences under s 17868
of the Crimes Act {900 I relation to his agreeing to Mr
Maitland publishing to the DPI the false or misleading
statements identified as (c) to (k) above.

The Commission will also furnish to the Commonwealth
[DPP evidence that may be admissible in the prosecution
of Mr Pocle for offences under s 184(1) of the Corporations
Act 2001 in relation to his agreeing to Mr Maitland
publishing to the DPI the false or misleading statements
identified as (c) to (k) above.

Mr Chester

The Commission is not of the opinion that consideration
should be given to obtaining the advice of the DPP with
respect to the prosecution of Mr Chester for any offence

Other matters

Dunng the course of the investigation, the Commission
obtained evidence that it has either referred to other
agencies or will refer for their consideration.

The NSW Crime Commission

The Criminal Assets Recovery Act 1990 provides that the
NSW Crime Commission may apply to the Supreme
Court of NSW for an assets forfeiture order. The Supreme
Court of NSW may make such an order where it finds
that a person has engaged in serious crime-related activity,
even i the person has not been charged or convicted of any
criminal offence.

There was evidence before the Commission of the financial
benefits accrued by Mr Maitland, Mr Ransley and Mr Poole
as a result of the corrupt conduct the Commission has
found to have been engaged in by Mr Macdonald.

The Commission has provided relevant information to

the NSW Crime Commission pursuant to s [6(3) of the
JICAC Act for such action as the NSW Crime Commuission
considers appropriate.
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The Australian Securities and
investmenis Commission

Dunng the course of the public inquiry, there was evidence
of possible breaches of the Corperations Act 2001, This
included evidence concerning the conduct of Mr Maitland.
Mr Ransley and Mr Poole while they were directors of
DCM. That evidence is referred to in this report. The
Commission will disseminate relevant evidence to the
Australizn Securities and Investments Commission for such
action as it considers appropnate.
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Appendix 1: The role of the Commission

The ICAC Act is cencerned with the honest and
impartial exercise of official powers and functions in, and
in connection with, the public sector of NSW. and the
protection of information or material acquired in the course
of performing official functions. It provides mechanisms
which are designed to expose and prevent the dishonest
or partial exercise of such official powers and functions
and the misuse of infoermation or material. In furtherance
of the objectives of the ICAC Act, the Commission may
investigate allegations or complaints of corrupt conduct,
or conduct liable to encourage or cause the occurrence of
corrupt conduct. It may then report on the investigation
and, when appropriate, make recommendations as to any
action which the Commission believes should be taken or
considered.

The Commission can alse investigate the conduct of
persons who are not public officials but whose conduct
adversely affects or could adversely affect, either directly
or indirectly, the henest or impartial exercise of official
flnctions by any public official, any group or body of public
officials or any public authority. The Commission may make
findings of fact and form opinions based on those facts as
to whether any particular person, even though not a public
official, has engaged in corrupt conduct.

The ICAC Act applies to public authorities and public
officials as defined in 5 3 of the {CAC Act.

The Commission was created in response te community
and Parliamentary concerns about corruption which had
been revealed in, inter alia, various parts of the public
service, causing a consequent downturn in community
confidence in the integrity of that service. It is recognised
that corruption in the public service not only undermines
confidence in the bureaucracy but also has a detrimental
effect on the confidence of the community in the
processes of democratic government, at least at the level
of governrment in which that corruption eccurs. [t is

also recognised that corruption commenly indicates and
promotes inefficiency, produces waste and could lead to
loss of revenue.

The role of the Commission is to act as an agent for
changing the situation which has been revealed. [ts work
involves identifying and bringing to attention conduct which
is corrupt. Having done so, or better still in the course of
so doing, the Commissicon can prompt the relevant public
authority to recognise the need for reform or change, and
then assist that public authority (and others with similar
vulnerabilities) to bring about the necessary changes or
reforms in procedures and systems, and, importantly,
promote an ethical culture, an ethos of probity.

The principal functions of the Commission, as specified

in s 13 of the ICAC Act, include investigating any
circumstances which in the Commission’s opinion imply
that corrupt conduct, or conduct liable to allow or
encourage corrupt conduct, or conduct connected with
corrupt conduct, may have occurred, and cooperating with
public authorities and public officials in reviewing practices
and procedures to reduce the likelihood of the occurrence
of corrupt conduct.

The Commission may form and express an opinion as to
whether consideration should or should not be given to
obtaining the advice of the Director of Public Prosecuticns
with respect to the prosecution of a person for a specified
criminal offence. It may also state whether it is of the
opinion that consideration should be given to the taking of
action against a person for a specified disciplinary offence
or the taking of acticn against a public official on specified
grounds with a view to dismissing, dispensing with the
services of, or otherwise terminating the services of the
public official.

s
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Corrupt conduct is defined in s 7 of the ICAC Act as
any conduct which falls within the description of corrupt
conduct in either or both s 8{1) or s 8(2) and which is not
excluded by 5 9 of the ICAC Act.

Section 8 defines the general nature of corrupt conduct.
Section 8{1} provides that corrupt conduct is:

any conduct of any person (whether or not a public
official) that adversely affects, or that could adversely
affect, either directly or indirectly, the honest or
impartial exercise of official functions by any public
official, any group or body of public officiols or any
public authority or

a.

any conduct of a public official that constitutes or
involves the dishonest or partial exercise of ony of his
or her official functions, or

any conduct of a public official or former public
official that constitutes or involves a breach of public
trust, or

any conduct of a public official or former public
officiol that involves the misuse of information or
material that he or she has acquired in the course of
his or her official functions, whether or not for his or
her berefit or for the benefit of any other person.

Secticn 8{2) specifies conduct, including the conduct of
any person (whether or not a public official), that adversely
affects, or that could adversely affect, either directly or
indirectly, the exercise of official functions by any public
official, any group or body of public officials or any public
authority, and which, in addition, could involve a number of
specific offences which are set out in that subsection.

Section 9(1} provides that, despite section 8, conduct does
not amount to corrupt conduct unless it could constitute or
involve:

a. acriminef offence, or

b,

a disciplinary offence. or

¢ reasanable grounds for dismissing, disperising with the
services of or otherwise fterminating the services of a
public official, or

d. 1 the case of conduct of a Minister of the Crown or

a Member of a House of Parlioment — a substantial
breach of an applicable code of conduct.

Section 13(3A) of the ICAC Act provides that the
Commission may make a finding that a person has engaged
or is engaged in corrupt conduct of a kind described in
paragraphs (a), (b}, (c), or (d) of s 3{1) only if satished

that a person has engaged or is engaging in conduct that
constitutes or invelves an offence or thing of the kind
described in that paragraph.

Section 4) of the [CAC Act provides that, subject to
subsection 9(5), the conduct of a Minister of the Crown
or amember of a House of Parliament which falls within
the description of corrupt conduct in s 8 is not excluded
by s 9 from being corrupt if it is conduct that would cause
a reasonabie person to believe that it would bring the
integrity of the office concerned or of Parliarment into
serious disrepute.

Section 9(3) of the ICAC Act provides that the
Comnmission is not authorised to include in a report a

finding or opinion that a specified person has, by engaging in
conduct of a kind referred to in s 9(4}, engaged in corrupt
conduct, unless the Commission is satished that the
conduct constitutes a breach of a law {apart from the ICAC
Act) and the Commission identifies that law in the report.

The Commission adopts the following approach in
determining whether corrupt conduct has occurred.

First, the Cormmission makes findings of relevant facts
on the balance of probabilities. The Commission then
determines whether those facts come within the terms
of s 8(1) or 5 8(2) of the ICAC Act. If they do, the
Commussion then considers s 9 and the jurisdictional
requirements of s 13{3A) and, in the case of a Minister of
the Crown or a member of a House of Farliament, the
jurisdictional requirements of s 9(5). In the case of
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s ¥{1¥a) and s 9(5) the Commission considers whether,

if the facts as found were to be proved on admissible
evidence to the criminal standard of beyond reasonable
doubt and accepted by an appropriate tribunal, they
would be grounds on which such a tribunal would find
that the person has committed a particular criminal
offence. In the case of s G(1}b). s 2{1}(<) and s S(1)(d)

the Cormmission considers whether, if’ the facts as found
were to be proved on admissible evidence to the requisite
standard of on the balance of probabilities and accepted
by an appropriate tribunal, they would be grounds on
which such a tribunal would find that the person has
engaged in conduct that constitutes or invclves a thing of
the kind described in those sections.

A fAnding of corrupt conduct against an individual is a
serious matter. [t may affect the individual personally,
professicrally or in employment, as well as in family and
social relationships. In addition, there are limited instances
where judicial review will be available. These are generally
limited to grounds for prerogative relief based upon
jurisdictional error, denial of procedural fairness, failing to
take into account a relevant consideration or taking into
account an irrelevant consideration and acting in breach of
the ordinary principles governing the exercise of discretion.
This situation highlights the need Lo exercise care in making
findings of corrupt conduct.

In Australia there are only two standards of proof: one
relating to criminal matters, the other to civil matters.
Commission investigations, including hearings, are not
criminal in their nature. Hearings are neither trials nor
committals. Rather, the Commission is similar in standing
to a Royal Commission and its investigations and hearings
have most of the characteristics associated with a Royal
Commission. The standard of proof in Royal Commissions
is the civil standard, that is, on the balance of probabilities.
This requires only reasonable satisfaction as opposed

to satisfaction beyond reasonable doubt, as is required

in criminal matters. The civil standard is the standard
which has been applied consistently in the Commission
when making factual Aindings. However, because of

the sericusness of the findings which may be made, It is
important to bear in mind what was said by Dixon J in
Briginshaw v Briginshaw (1538) 60 CLR 336 at 362:

...reasonable satisfaction (s not a state of mind that
is attained or established independently of the nature
and consequence of the fact or fact to be proved.

The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description,
or the gravity of the consequences flowing from a
particular finding are considerations which must affect
the answer to the question whether the issue has been
proved to the reasonable satisfaction of the tribunal
In such matters ‘reasonable satisfaction’ should not be
produced by inexact proofs, indefinite testimony, or
indirect inferences.

This formulation is, as the High Court pointed out in Neat
Holdings Pty Led v Karajan Holdings Pry Lid (1992) 67
ALJR 170 at 171, to be understood:

...as merely reflecting a conventional perception that
members of our society do not ordinartly engage in
frauduilent or criminal conduct and a judicial approach
that & court should not fightly make a finding that, on
the balance of probabilities, a party to civil litigation
has beer guilty of such conduct.

See also Rejfek v McEiroy (1965) 112 CLR 517, the Report
of the Royal Commission of inguiry into matters in relation

to electoral redistribution, Queensland, 1977 (McGregor J)
and the Report of the Rovel Commission into An Attempt to
Bribe a Member of the House of Assembly, and Other Matters
(HonW Carter QC, Tasmania, 1991).

Findings of fact and corrupt conduct set out in this report
have been made applying the principles detailed in this
Appendix.

TAs
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Appendix 3

Preliminary

In the opening chapter of this report, reference was made
to the face that, in closing submissions, complaints were
made concerning the way in which the public inquiry was
conducted by the Commission and Counsel Assisting.

Before going to the particular criticisms, it is necessary to
make some explanatory remarks about the nature of the
public inquiry that the Commission conducts under s 31 of
the ICAC Act.

The nature of the public inquiry

The public inquiry is an inquisitorial investigation. To that
extent it is similar to a Royal Commission. [n opening the
Royal Commission into the Red Lion Square Disorders of
15 June 1974 Lord Scarman made remarks in an opening
statement as to the nature of such an inquiry and the
implications on how it was to be conducted (the passage
is reported in the article by Lord Justice Sedley Public
Inquiries: A Cure Or A Disease? {1989) 52 Mod L Rev

469 at 470). Those remarks have become a template for
opening a Royal Commission and have been quoted many
times. [t is generally regarded as authoritative to the extent
that it explains the basic rules of an inquisitorial inquiry and
the procedures that such an inquiry will ordinarily adopt.

The Commissioner, when opening the Operation Acacia
segment of the public inquiry, paraphrased what Lord
Scarman had said and made a statemment to similar effect as
follows:

This inquiry is to be conducted by myself as Commissioner,
this means that it is | and [ alone who will decide what
witnesses are to be called. It is also for me to decide to
what matters their evidence will be directed. | also have to
determine how witnesses will be examined bearing in mind
the inguisitorial rather then the adversarial nature of the
nGuIry.

The following general principles can be stated;

The Commissioner makes all procedural decisions.

The Commissioner decides what witnesses are to
be called.

The Commissioner decides to what matters
evidence will be directed.

The Commissioner decides how witnesses will be
examined, bearing in mind the inquisitorial rather
than adversarial nature of the inquiry {this rule has a
direct bearing on whether witnesses may be asked
leading questions or not).

There is no right to cross-exarnination. The
Commissioner may, nevertheless, allow cross-
examination but, generally, will do so only to the
extent that the Commissioner considers that
particular questions will be helpful to the inquiry.

These principles are consistent with the following
provisions of the ICAC Act:

«  Bys 3I{l}, a public inquiry under the ICAC Act
is held “[flor the purposes of an investigation”
- that is, a public inquiry is part of the overall
investigation the Commission may undertake to
investigate and expose corruption (s 2A(aj(i) and

s 13(1)a)).

- By s 17(2), public inquiries are to be conducted
with as little emphasis on an adversarial approach
as is possible.

+ By s 31{4}, a public inquiry is to be conducted
by the Comemissioner {or by an Assistant
Commissioner). Counsel Assisting are appointed
to assist the Commission {s 106), but the inquiry is
that of the Commission and not Counsel Assisting.

+ Bys 34(]), cross-examination can occur only
by leave of the Commissioner, and only to the
extent that the Commissioner considers that such
cross-examination is relevant. This applies to both

ICAC REPORT lragstmnson g o by ooebon tof Lan A el L8 be ol an



APPENDIX 3

Counsel Assisting and others who appear before
the Commission.

+  Section 35 deals with the power to summon
witnesses and the taking of evidence. By s 35(1),
the Commissioner has the power o summon
a person to appear at a public inquiry to give
evidence. Under the ICAC Act, no other person
has that power.

The roles of the Commissioner and
Counsel Assisting

The submnissions criticising Counsel Assisting assume that
decisions about matters, such as the calling of witnesses
and the like, were made by therm alone. That assumption is
not well founded.

The applicable directions made clear that the determination
of Counsel Assisting as to which witnesses are called was
“[s]ubject to the control of the Commissioner”. Indeed.

the Commission was actively involved in deciding which
witnesses would be called and the matters to which their
evidence was to be directed.

Any obligation that Counsel Assisting may have concerning
such matters as the calling of evidence is qualified by the
control and direction of the Commission. That control

and direction is to be exercised by the Commission having
regard to such matters as the public interest, the need

to provide fairness to those affected, the Commission’s
view as to the issues that were relevant to the inquiry (as
determined after the long investigation undertaken before
the inquiry commenced) as well as other matters particular
to any given case.

The contention that the duties of Counsel Assisting are the
same as those of a prosecutor in a criminal trial is wrong,
For example, the duties of a prosecutor in regard to the
calling of witnesses do not apply in a proceeding that is

not a cnminal trial: Australian Securities and investments
Commussion v Hellicar (2012) 286 ALR 501; [2012] HCA
I7. Evenin a criminal trial, a prosecutor is not obliged to
call any witness who might conceivably have something to
say on a given topic {cf R v Kneebone (1999) 47 NSWLR
450; K v Gibson [2002] NSWCCA 401; R v Apostilides
{1984) 154 CLR 563).

In Operation Acacia, questions of relevance and duplication
relating to the calling and questioning of witnesses had
special significance. In opening remarks made by the
Commissioner on the very first day of the Operation
Acacia public inquiry segment, reference was made to the
capacity for the inguiry to drag on for a very long time and
that it was not in the public interest that this should occur;
a factor which, it was said, would be taken into account
when making procedural decisions. Operation Acacia was a
lengthy and costly inquiry. li needed to be conducted within

reasonable limits consistently with the giving of procedural
fairness. Those limits did not extend to pursuing every topic
to its extremities and eliciting further evidence no matter
how peripheral, tangential, duplicative or unreliable the
evidence might be.

Delay in making complaints

[t is against this background that the complaints of the
affected parties must be assessed. A principal complaint
was that relevant witnesses were not called or documents
not tendered.

ior the sake of completeness, the Commission will proceed
to deal with each such complaint individually, but the failure
of counsel for the affected parties to avail themselves of
the various rmechanisms whereby they could have asked

for those witnesses to be called is a complete answer to
their complaints. For them not to have done so, sitting in
silence during the inquiry, and then directly and perscnally
criticising Counsel Assisting for failing to call a witness, is
disingenuous and irresponsible.

Closing subrnissions by Counsed
Assisting

In providing closing submissions, Counse! Assisting

are not required to examine every conceivable or
theoretical inference that might be drawn in respect of
a particular matter. In an inquiry of the size and scale of
Operation Acacia, this would be practically impossible.
Such submissions would be singularly unhelpful to the
Commission.

Rather, Counsel Assisting are entitled to press a fult and
firm case for findings of corruption in the event that

they believe there is a reasonable basis for such findings.

In so doing, they are free to advance submissions as Lo

the inferences that they consider are the more likely and
probable inferences to be drawn from given evidence, This
is especially so where the affected persons are represented
by capable counsel who are themselves able to provide
submissions as to why the inferences urged by Counsel
Assisting should not be adopted or why other inferences
should be drawn.

The principles governing findings
of corrupt conduct

The relevant sections in the ICAC Act

Section 8, as its title declares, concerns "the general nature
of corrupt conduct”. Section 8(1) provides that corrupt
conduct is:

{a} any conduct of any person {whether or not a public
official) that adversely affects, or that could adversely
affect, either directly or indirecily, the honest or

By
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impartial exercise of official functions by any public
official, any group or body of public officials or any
public authority. or

(b) any conduct of a public official that constitutes or
involves the dishonest or particl exercise of any of his
or her official functions. or

{c) any conduct of a public offictal or former public
official that constitutes or involves a breach of public
trust, or

{d) any conduct of a public official or former public
official that involves the misuse of information or
material that he or she has acquired in the course of
his or her official functions, whether or not for his ar
her benefit or for the benefit of any other person.

For present purposes, it is sufficient to note that s 9{1){a)
provides:

Despite section 8, conduct does not amount to corrupt
conduct unless it could constitute or involve a criminal
offerice.

Section 7(1) is consistent with s 9(1), as it provides:

For the purposes of this Act, corrupt conduct is any
conduct which falls within the description of corrupt
conduct in either or both of subsections (1) and (2) of
section 8, but which is not excluded by section 9.

Section [3(3A) provides:

The Commission may make a finding that a person

has engaged or is engaging in corrupt conduct of a kind
described in paragraph (a}, (6). (c) or {d) of s 9 (1) only
if satisfed thar a person has engaged in or is engaging in
conduct that constitutes or involves an offence or thing of
the kind described in that paragraph.

The standard of proof

Mr Hale submits that, in making Aindings under s @, “the
Cornmission must apply the crimirial standard because
the evidence must be admissible in a criminal trial”. Ms
Williams also contends that the criminal standard of proof
was relevant for the purposes of s 13(3A). In her principal
submissions, she cortends:

[Wihere, in making findings of fact ... ICAC has inferred
from circumstantial evidence the existence of a staie of
mind or other matter that is an element of the relevant
criminal offence, and where that circumstantial evidence
lecives open an alternative reasonable inference which is
congistent with innocence, ICAC must take into account
the availability of that inference and the fact that it would
preclude a properly instructed jury from convicting the
affected person. ICAC will be aware of the alternative

inferences, because it will have weighed up those inferences
in determining where the balance of probabilities lies.

The availabiiity of reasonable inferences consistent with
innocence is a relevant matter that lCAC must take

into account in applying s 13(3A) and is fundamentally
inconsistent with the state of satisfaction required by that
section ... [H]ow can /CAC be satisfied that the facts as
found establish the elements of the offence in circumstances
where [CAC knows that one of those facts which s

itseif an efement of the offence has been inferred from
circumstantial evidence, and that the inference could not
be drawn in criminal proceedings? [f J[CAC did purport to
reach the state of satisfaction required by s [ 3{3A) in those
circumstances, it would be acting in accordance with some
idiosyncratic, subjective standard.

Ms Williams emphasises that, where proof of an element
is dependent on inference, "ICAC cannot reach the state
of satisfaction required by s [3(3A)if there are other
reasonable inferences available that are consistent with
innocence” . That, of course, represents the criminal
standard of proofin a circumstantial case. The difference
between the criminal and civil standards of proofin relation
to such cases was explained in Luxton v Vikes (1952) 85
CLR 357 at 358 per Dixon, Fullagar and Kitto JJ; Transport
Industries Insurance Co Ltd v Longmuir [1997) | VR 125 at
[41, both referring to Bradshaw v McEwans Pry Led {1951)
217 ALR 1 where the High Court said at 3:

The difference between the criminal standard of proof in
its application to circumstantial evidence and the civil is
that in the former the facts must be such as to exclude
reasonable hypotheses consistent with innocence, while

in the latter you need only circumstances raising a more
probable inference in favour of what Is alleged. In questions
of this sort, where direct procf is not available, it is enough
if the circurnstances appearing in evidence give rise to

a reasonable and definite inference. they must do more
than give rise to conflicting inferences of equal degrees of
probability so that the choice between them is mere matter
of confecture. But if circumstances are proved in which it
is reasonable to find a balarice of probabifities in favour
of the conclusion sought then, though the conclusion may
fall short of certeinty, it is not to be regarded as a mere
confectire or surmise.

The issues raised by Ms Williams were addressed by the
Court of Appeal in 2"Amore v Independent Commussion
Against Corruption [2013] NSWCA [87 at [217]-[221] per
Basten JA (Bathurst CJ agreeing). Basten JA said

{ac [221]):

That leaves open the question as to the matter about
which the Commission must be satisfied under s | 3{3A).
it would clearly be inconsistent with both the function of
the Commission and the structure of the Act generally
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to hold that the Commission must be satisfied beyond
reasonable doubt that an offence has been committed. The
Commission is not a criminal court and fs not required to
reach conclusions on the basis of material which would
constitute admissible evidence in a criminal proceeding:
¢f s 17{1). So understood, s 1 3(3A) requires that the
Commission be satisfied that the conduct has occurred and
that it s conduct of a kind which constitutes a criminal
offence. The combined purpose of ss 13(4) and 748, is to
emphasise that the Commission Is not delivering a verdict
on a eriminal charge.

Ms Williams was apparently unaware of the decision in
D’Amore at the time of her oniginal submissions. Sometime
later, Ms Williams provided supplementary submissions

on the topic. In those submissions, additional contentions
were advanced concerning the decision of the Court of
Appeal and the position was maintained as to the relevance
of the criminal standard in making corruption findings. Ms
Williams did not squarely address the above cited passage
but submitted, in effect, that what Basten JA had said was
wrong. Presumably, underlying those submissions was the
notion that the Commission should disregard the Court of
Appeal's decision, recently handed down and directly on
point.

D' Amore is binding on this Commission and, with respect
to their Honours, the Commission ¢onsiders it to be
correct. Indeed. the approach enunciated by Basten JA
i1s the approach the Commission has followed since the
introduction of s 13(3A).

The submission that the criminal standard of proof must
be applied is also contrary to what was said in Greiner

v Independent Commission Against Corruption (1992)

28 NSWLR 125 (per Mahoney JA at 168}, D" Amore

v Independent Commission Against Corruption [2013]
NSWCA, 87 at [6] per Beasley P (with whom Bathurst
CJ agreed); " Amore v Independent Commission Against
Corruption [2G12] NSWC 473 at [37] per McClennan
Cdat CL; and Kazal v Independent Comrmussion Against
Corruption [2013] NSWC 53 per Harrison J at [35] and
[43].

The Commission rejects the submissions of Mr Hale and
Ms Williams as to the standard of proof applicable.

Sections 9 and 13{3A) of the ICAC Act

In the light of the argument advanced by Ms Williams as to
s [3(3A), the Commussion adds the following.

Section 9(5) reinforces the effect of s 13(4} and s 748,
to which Basten JA referred. These sections clearly
differentiate between the reporting by the Commission
of findings of corrupt conduct and findings that a person
is guilty of a criminal offence. While the Commission is

authonsed to report the former, it cannot report the latter.
These sections reflect what was said by the High Courtin
Balog v Independent Commission Against Corruption {1990)
169 CLR 625 at [17). The High Court, in that case, drew
attention to provisions in the [CAC Act that indicated,
first, that the Cornmission was intended te be primarily

an investigative body and not a body that would make
determinations, however preliminary, as part of the criminal
process, and, secondly, that it would be inappropriate for
the Commission to report a finding of guilt or innocence.
The ICAC Act has been substantially amended since
Balog, but none of the changes affects what has been
stated in the previous sentence.

In Creiner v ICAC {1992) 28 NSW LR 125 Priestley JA
said at I87

(1]t is my opinion that in s 9(! }(a) cases the definition ss 7,
8 and 9 work together with the empowering subs (3) of s
{3 io give the Commussioner power to say:

! find facts (o) to (n): they constitute corrupt conduct
within s 8: if accepted by an appropriate tribunal

as proved beyond reasonable doubt they would
constitute a particular criminal offence; therefore the
conduct 1s corrupt conduct for the purposes of the

Act.

Taking into account the amendment to the ICAC Act by
the insertion of s 13(3A), and having regard to the remarks
of McClellan CJ at CL in D'Amore v ICAC [2012] NSW
473 at [75], as well as those of Basten JA at [221]in his
Honour's judgment in the Court of Appeal decision in
0D’Amore, it would be appropriate for the Commission to
conclude, in appropriate cases:

The Commission has found facts {a) to (n); the
Comrrussion is satisfied on @ balance of probabilities that
those facts constitute corrupt conduct within s 8 If those
Jacts were to be proved to the appropriate standard of
beyond reascnable doubt and accepted by an appropriate
tribunal, they would be grounds on which such a Court
would find that X has commutted the criminal offence

of ABC under the law of NSW Therefore the conduct
constituted by those facts is corrupt for the purposes of
the Act.

A statement in these terms satisfies both s 8, s ¢ and
s 13{3A), on the one hand, and s 74B(1} on the cther.

If the ICAC Act were to be construed as Ms Williams
submits. the effective operation of the Commission would
be seriously hampered.

The Commission will not adumbrate further on this issue
having regard to the authontative statement of the Court
of Appeal in 2" Amore. Ms Williams submissions on the
approach to s 9 and s 13(3A) are rejected.
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Overview of criticisms concerning
the general conduct of the inquiry

As in Operation Jasper, various submissions have been
made criticising the conduct of the inquiry. Those
submissions have been advanced by Mr Hale and

Mr Mackay (on behalf of Mr Macdonald), Mr Kirk,

Mr Darke and Mr Fitzpatrick {on behalf of Mr Maitland)
and Ms Williams {on behalf of Mr Ransley). The individual
submissions of those persons are considered below, In
every case they are without basis. When the submissions
are dealt with below, for the sake of convenience, the
Commission will refer only to sericr counsel {when senior
counsel represents the party concerned) to identify who
made themn.

Before dealing with the individual submissions, the
Commission will make some general observations
concerning the conduct of the inquiry.

The investigation involving Operation Acacia was long and
extensive. The Commission received the Parliamentary
reference on 23 November 2011. Fifty-four compulsory
examinations were conducted prior to the commencement
of the public inguiry. Thirty-three statements were taken
during the investigation and 42 interviews with witnesses
were conducted. Many thousands of documents were
examined. These facts are relevant to the observations the
Commission made in its report on Operation Jasper and
which the Commission sets out below, such observations
being applicable to Operation Acacia as well.

The Commission conducts a public inquiry as part of its
investigation. It is not a stand-alone procedure. Typically,
months of prefiminary enquirtes, as part of the averall
investigation, are required before it can be determined
whether or not a publfic inquiry should be held. [fan
investigation appears — within the criteria laid down

by the ICAC Act — to justify a public inguiry, a public
inguiry may be held. The Commission can conduct a
public inquiry only “If it is satisfied that it is in the public
interest to do s0”: s 311} of the ICAC Act. That level of
satisfaction can be arrived at only after the Commission
has formed a provisional view as to the credibility of
some of the witnesses and after a careful consideration af
the facts, which ot that stage have been uncovered. The
prior Investigatians determine the approach to the public
inquiry that the Commission decides is appropriate and
necessary. That is, the general direction of the investigation
is determined by the Commisston by reference ta the
provisional views it has formed in consequence of all the
material it has discovered before the inquiry commences.
And, relevance of evidence, generally, is determined by
reference to these provisional views and the direction

that the Commission has determined when deciding to
hold a public inguiry. Of course, that does not mean that
exculpatory evidence is excluded, or that possible new

lines of inquiry are eschewed. But the Commission will not
aflow questions to be asked directed to issues that it deems
to be irrelevant. And, in this regard, it is Counsel Assisting
who has a major responsibility in determining that the
inquiry remains within reasonable bounds. The submissions
suggesting that Counse! Assisting had a closed mind, fail
to understand this feature of inquiries undertaken by the
Comrmitssion.

Counsel Assisting, when commencing his or her role

in assisting the Commission, {s made aware of the
provisional views the Commission has formed and the
reasons for them. It is the duty of Counsel Assisting to
bear these views in mind when conducting the inquiry.
in particular, these views bear upon decisions that may
be taken in determining what evidence is to be adduced.
Of course, Counsel Assisting and the Commission must
act fairly, and reveal any material that in their view is
reasanably exculpatory.

The foregoing is @ major point of difference between
an JCAC public inguiry, on the one hand, and royal
cammissions, inquiries of a nature similar to royal
commissions, and criminal trials, on the other.

Of course, nothing in what has been said so far implies
that Counse! Assisting {or the Commission} is entitled

to act unfairly. But fairness is a relative concept that can
he determined only in its own context and circumnstances
and by reference to any relevant statute applicable. The
context and circumstances involving an investigation by
the Commission are unique. Within these boundaries, it is
for the Commission, and not parties affected, to determine
what questions are refevant and what fines of enquiry are

to be followed.

Invitations relating to the calling

of witnesses and the tendering of
documents made by Counsel Assisting to
counsel for affected parlies

Certain of the submissions seek to impugn Counsel
Assisting and the inquiry itself on the basis that relevant
evidence was ignored or relevant witnesses were not
called. There is no truth in these allegations, as is dealt with
below:

{a} Directions were made prior to the beginning of the
public inquiry setting cut a mechanism by which
interested persons could request that a person be
called as a witness in the event Counsel Assisting
did not call them. Nobody availed themselves of
that mechanism.

(b}  As the public inquiry was nearing conclusion,
Counsel Assisting made a public announcement
inviting interested persons to approach them
should they desire a relevant witness, who had not
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been called, to be called. Counsel Assisting said
that they would consider any such request and
would attend to it as appropriate. Nobody tocl up
that invitation.

()  Counsel Assisting tendered all docurments that
they were asked to tender on behalf of interested
persons, including Mr Macdonald, Mr Maitland,
Mr Ransley, Mr Chester and NuCoal,

Directions were also made prior to the beginning of
the public inquiry providing a mechanism by which
interested persons could seek to tender documents
in the event Counsel Assisting refused to do so.
Nobody availed themselves of that mechanism.

Early in the Operation Acacia public inquiry segment,
Counsel Assisting made an open statement asking anybody
who held a concern as to a failure to adduce evidence

to raise the matter squarely. Nobody responded to that
invitation untl after the public inquiry had concluded. It is
as though the representatives concerned have stored points
up their sleeves only to seek to deploy them tactically in
final submissions to impugn the inquiry at a time when

any legitimate issue {should there be one) can, practically,
no longer be dealt with. [f this is what lies behind the
submissions, and the failure to make any complaint during
the public inquiry, 1t 1s deplorable.

As the Inquiry was nearing its conclusion, Counsel
Assisting made the following public statement:

Next week the witnesses we expect to coll are Messrs
Sheldrake, Flannery, Combe and Ms Sharp of the Hunter
Valley Training Company. There is a possibility we will also
call Mr Stevenson and Mr Healey from Coal Services but
there are some logistical and other matters to attend to
before [ can make that certain, | say that so that people can
prepare and also so because apart from the four principals,
if { can ascribe [sic] them that way, that will conclude

the witnesses for the inquiry as we currently see it and

{ wanted to let people know that so that any Interested
person who thinks we should call any other person. any
other witness, can fet me know in the near future because
the opportunity to call @ witness is going to expire early
rext week and if we are going Lo give consideration to such
a request we want to do it now.

Nobody availed themselves of that open invitation.

Counsel Assisting also made statements from time to time
as to their intention not to call a particular witness and
invited the representatives of interested persons to discuss
the matter with them if they held a different view. So, for
example, Counsel Assisting indicated that they did not
propose to call Mr Hewson or Mr Badenoch, as they were
of the view that neither of them could assist the inquiry
and that, if anyone had a view that either of them should be

called, they should discuss it with Counsel Assisting.
MNo one responded to such invitations.

Subroissions have been made from the safety of chambers,
after the conclusion of the public inquiry, contending that
Counsel Assisting failed in their duties by neglecting to
call witnesses or tender documents and in other respects.
That is despite the legal representatives concerned sitting
in silence throughout the public inquiry and raising no
grievance about these matters. By not having raised their
concerns at a time when they might have been remedied
(should any remedy have been warranted), they have
acquiesced in the conduct of the inquiry. The Commission
shall refrain from commenting further on the propriety of
those counsel who have behaved in this way.

Specific criticisms of the conduct
of the public inquiry

Submissions on behalf of Mr Macdonald

Mr Hale made submissions in Operation Acacia
concerning the conduct of the public inquiry similar to
those he made in Cperation Jasper. In so doing, he also
seeks to impugn Counsel Assisting. Specific complaints are
made, in particular relating to the calling of witnesses and
the tendering of matenals.

Alleged failure to call withesses

So far as witnesses are concerned, a number of particular
people are identified by Mr Hale who were not called,
whom he maintains should have been called. They are:

{a) Sharan Burrows — Ms Burrows wrote a letter of
support for the training mine. Every other person
who wrote a letter of support was called. The
Commission tried numerous Limes to contact Ms
Burrows, without success. She is based in Europe
and any evidence she could have given could not
have been of central significance to the allegations.
Her circumstances were explained in Counsel
Assisting's closing submissions. Yet, despite
knowing those circumstances, Mr Hale comgplains
that she was not called. He does not explain how
the Commission is to compel a persen’s attendance
when they are situated in Europe.

() The Hon Morris lemma — Mr lemma was premier
at the time the invitation to apply for an EL was
issued. He was the subject of a compulsory
examination, including in relation to matters
concerning Doyles Creek. He was not directly
involved in the relevant events and not considered
to be able to offer any relevant evidence to the
inquiry of a kind that would not be given by
other witnesses. He was, in any event, called
in Operation Jasper. Directions provided that
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evidence in Operation Jasper was evidence in
OCperation Acacia. Mr Hale had the opportunity to
question him on that occasion.

(c) David Agnew — Mr Agnew was an employee of
the DPI. He was interviewed for the purpose of
Operation Acacia. The Commission concluded
that Mr Agnew's evidence was peripheral to the
events at issue and, further, the evidence that he
could give duplicated that of ather DPI witnesses.
For these reasons, the Commission decided not to
call him.

{d) Nick Roberts — Mr Roberts was said by Mr
Macdonald to have been at a meeting with him
at a time when telephone records revealed that
he received a telephone call from Mr Maitland.
He was not interviewed or the subject of a
compulsory examination. The Commission did
not know that he could have anything to do with
Cperation Acacia until Mr Hale, in his closing
written submissions. criticised the failure to call
hirm. Mr Macdonald's onginal evidence was that
he did not know if he had such a telephone call,
he didn't think he did, but he didn't deny it and he
didn't know if he spoke to Mr Maitland on the
occasion in question. He then said he did not think
he spoke to Mr Maitland on that day because he
was engaged “in pretty heavy meetings”. Mr Hale
questioned Mr Macdonald on the basis that his
diary records showed that there was a meeting
which he attended with Mr Roberts and Dr
Sheldrake, which started at [1.0C am on
21 August 2008 (the call taking place at [1.40 am
on 21 August). Cn this basis, it was suggested
that Mr Macdonald would not have taken the call
on his mobile telephone. That evidence was given
on the second-last day of the public inquiry. The
diary entries were provided to Counsel Assisting
at about the same time. All this took place after
the open invitation that had been made concerning
the calling of witnesses. Given those matters,
there is no basis to the cnticism. Furthermore,
Mr Roberts was a person whally disinterested in
the Doyles Creek matter (in the sense of having
no involvement in it); it is unlikely that he would
recall whether, during a meeting five years ago, Mr
Macdonald took a mobile telephone call. There is
the added circumstance that Dr Sheldrake, who
is also supposed to have been at the meeting,
was called and yet not asked any question about
the matter by Mr Hale. This complaint has the
hallmarks of being contrived to make up a case
that otherwise does not exist.

{e) John Graham — Mr Graham was the subject of a
compulsory examination. He was not considered
to have any additional relevant evidence to
offer the inguiry that would provide support in

respect of the matters referred to in Mr Hale's
submissions. For that reason he was not called.

The Commission considers that, in the circumstances,

it is fatuous te complain about the failure to call these
witnesses when every opportunity had been given to Mr
Hale to request that particular witnesses be called and he
remained silent about the witnesses mentioned above until
making his final written submissions.

Questioning of witnesses

A series of further submissions advanced, complaining
about the manner in which witnesses were questioned.
They also have no substance.

A submission is put that Dr Sheldrake was not asked
about the meeting on 21 August 2008, referred to above
in relation to Mr Roberts. The short answer to this is that
Dr Sheldrake was called, Mr Hale questioned him but did
not himself ask questions about this matter. Mr Hale did
put questions concerning the matter to Mr Macdenald but
chose not to do so in respect of Dr Sheldrake.

Furthermore, at the time Counsel Assisting did not have
access to relevant parts of Mr Macdonald's diary and his
evidence about the meeting was given after Dr Sheldrake
was called. There is no basis to criticise Counsel Assisting
for failing to ask a witness a given question about a

topic that they had no knowledge of, and in respect of
which Mr Hale (who apparently did know about it) had
every opportunity to put the question to the witness but
nevertheless refrained from doing so.

Submissions are also made criticising the manner of
questioning. [t is suggested that Counsel Assisting put
propositions to which assent was sought, whereas

other legal representatives asked non-leading questions.
Again, this complaint loses sight of the fact that this is an
investigation, and a part of the investigation that culminated
after many months of intensive questioning of witnesses
and the gathering of evidence. Counsel Assisting do not
come to the public inquiry without knowledge of the
results of the prior investigation. As part of their brefing for
the inquiry, they are put in a position where they are able to
assess what witnesses may be led and the respects in which
they may be led. This 1s part of the overalt control that the
Commission exercises over the inquiry (and must exercise —
if the inquiry is to be kept within reasonable bounds).

In any event, an examination of the transcript shows

that Counsel Assisting asked non-leading or leading
questions depending on the circumstances at hand and the
interest of the inquiry and the witness. It also shows that
the representatives of other parties often asked leading
questions, including on matters of importance to their case.
By way of particular example is Mr Hale's asking leading
questions of witnesses as to the events at the dinner in
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the Strangers’ Dining Room {in¢luding Mr Maitland and

Mr Ransley, who had a relevant identity of interest).

The Commissioner made clear on several occasions his
attitude towards leading questions and the answers given in
response to them {namely, they would go to weight).

The complaint is without merit.

While certain questioning was robust, particularly of those
persons who were the subject of corruption allegations, in
no case was it outside reasonable bounds. Those persons
were represented by able and experienced practitioners
who could, and did, make objections when they thought

it appropriate to do so. Those objections were treated on
their merits at the time. No complaint was made, and is not
now made, as to any particular ruling.

Complaint is also made that Mr Hale was refused leave to
cross-examine Mr Munnings on his relationship with

Mr Maitland and Mr Ransley. This has been dealt with

in the body of the report. Of course, the objection is tc a
ruling of the Commissicner rather than having anything to
do with Counsel Assisting.

Before making the relevant ruling, the Commissioner asked
what the line of questioning had to do with the position

of Mr Macdenald. As is mentioned in the report, no
salisfactory response was given other than to indicate that
it went to the reliability of some of the evidence.

The Commission had provided directions before the
inquiry commenced to the effect that it would not allow
cross-examination without counsel telling the Commission
their client’s affirmative case in regard to the issues on
which questions were to be directed. On the first day

of the Operation Acacia public inquiry segment, the
Commissioner stated:

In an inquiry of this sort there is no legal right to
cross-examination but [ will to the extent that [ consider it
relevant and helpful to the forwarding of the inquiry alfow
cross-examination. Before aflowing cross-examination

i may ask counsel to state the afirmative cases that

they intend to make on behalf of their respective clients
particularly when {am unclear on what issues they wish to
cross-examine. [ should say generafly that | wifl not aflow
the kind of fishing expedition that is usuclly aflowed in trials
where credibility s being explored. Of course each case will
be dealt with on its own merits. The basic principle [ will
apply is that | will ordinartly not alfow cross-examination
designed only to establish credibility or lack of credibifity
where the cross-examiner does not have an affirmative
case on the issue to which cross-examination is intended to

be directed.

Mr Hale was not able to identify any relevant interest
or affirmative case and leave was refused. Even now, in
written submissions, Mr Hale is not abie to identify any

positive case that he would have put to Mr Munnings.
The contemplated exercise appears to have been a fishing
endeavour without any basis. This view s reinforced by
the circumstances relating to the request for access to
the compulsory examination transcript of Mr Munnings
referred to below.

Access to compulsory examination transcripts

The remaining complaint concerns a lack of access to
compulsory examination and interview transcripts. It

was put that Mr Macdonald had been denied access to

all witness statements and transcripts of compulsory
examinations. |t was further specifically submitted that
Mr Macdonald has not had access to his own compulsory
examination, nor those of Mr Hewson and Mr Badenaoch,
such that he does not know if they said anything
exculpatory. Complaint is also made as to the refusal of
access to the compulsory examination of Mr Munnings.

Counsel Assisting does not determine the issue of access
to compulsory examination transcripts. Such transcripts are
subject to a suppression order under s 112 of the ICAC Act
made by the Commission. Only the Commission can vary
such an order. [t would be an offence for Counsel Assisting
to divulge the contents of a compulsory examination that

is the subject of a suppression order. Insofar as this issue

is raised in support of the personal attack on Counsel
Assisting, this is a complete answer to it.

During the course of Cperation Acacia, Mr Hale made
only one request for access to compulsory examination
transcripts, namely, that of Mr Munnings. The Commission
refused that request for reasons that it gave at the time. No
other request was made for access Lo any other transcript.
The circumstances of the request for the Munnings
transcript are worth setting out in some detail, however,
particularly as the complaint seems to be tied to the
conduct of Counsel Assisting:

MR HALE: Yes, | think ['ll go first but if I could at risk
of incurring your ire could | call for the transcript of
compulsory examination - - -

THE COMMISSIONER: No, no, call for them but they
are refused.

MR HALE: But ! was just going to say and just 50 its
clear the basis is that having regard to the number of
occasions there has been referenced to that exarmingtion
and the extent to which Counsel Assisting has refied upon
that transcript to assist Mr Munnings to certain answers
access might lead to different answers once weid have the
opportunity to fooking at it. That's, that's the basis of my
application.

MR BRAHAM: [f there’s some particular vopic that my
friend wants to explore that would assist me to to respond.
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A blanket request for Mr Murinings, transcript of Mr
Mounnings compudsory examinations should not be granted,
Commissioner, the reasons are obvious.

THE COMMISSIONER: Yes. Are you able to refine your
request, Mr - - -

MR HALE: if only in the most general way anything that
bears upon the evidence that he gave today.

THE COMMISSIONER: What, the whole length of his

evidence?
MR HALE: Yes.
THE COMMISSIONER: Certainly not.

MR HALE: There is about the reference to gifts,
political - - -

THE COMMISSIONER: No. You've said what it is. Are

you now refining it?

MR HALE: No, no. Ies —all, all his evidence that he gave
today.

THE COMMISSIONER: No.

MR BRAHAM: Well | will, I will make this suggestion
that as to the relationship berween Mr Maitland and Mr
Macdonald end this witness’s appreciation of it as to the
reference to the ELA being gifted in this witness's evidence
Mr Shearer and [ could consider whether there are any
other pages of the exarninations which turn on the topic. |
dont think there are.

THE COMMISSIONER: Yes.

MR BRAHAM.: Wed turn our minds fo that. f think —are
they the two - - -

THE COMMISSIONER: That is very generous of
you, Mr Braham. As far as I'm concerned there is no
entitlernent to them in the terms you have asserted
previously and in your written submissions.

MR HALE: Yes.
THE COMMISSIONER: But if Mr Braham is prepared

to provide you with material that he thinks does not
prejudice the inquiry | will be happy to agree to you
receiving those. Proceed with your cross-examination now
please.

Mr Hale never responded to the invitation of Counsel
Assisting and the Commission later gave further reasons for
the refusal of access in respect of the request for the entire
Munnings compulsory examination transcript. The passage
quoted reveals the fairmess with which Counsel Assisting
treated Mr Hale's request and the open-ended or “fishing”
nature of Mr Hale's request. The further reasons to which
the Commissioner referred were given immediately after

Mr Munnings concluded his evidence and appear in the
extract from the transcript that is Appendix 5 to this
report. Those reasons should be read with reasons that,

in Operation Jasper, the Commissioner gave generally for
not releasing copies of compulsory examination transcripts.
Those reasens are Appendix 5 to this report.

Mr Hale complains that he was not given access to

Mr Macdonald’s own compulsory examination to
determine whether he said anything exculpatory of himself.
During the public inquiry, Mr Hale made no request for
such transcripts. Access to such transcripts had, however,
been refused in Operation Jasper on the grounds contained
in Appendix & and Mr Hale was entitled to assume that
any such request would be refused again. Mr Macdonald
was present at his own examination and presumably knew
what his own evidence was. He had legal representatives
present at the examination, who were free to take notes
and discuss the examination with him. He gave evidence
at the public inguiry in response to questions not only

of Counsel Assisting, but also his own counsel and the
representatives of other interested persons, He had every
opportunity to present whatever exculpatory evidence he
wished to offer in respect of himself’

The submission has been made that denial of access to
compulsory examination transcripts has led to a denial

of procedural fairness. It was said that Mr Macdonald

did not knaw if something exculpatory was said in those
transcripts and he was denied the opportunity to consider
any prior inconsistent statements of witrnesses given in
private session. That submission must also be rejected.

In Cperation Jasper, the Commissioner gave reasons for
refusing Mr Macdonald's request for copies of compulsory
examination transcripts (see Appendix 6.) The Commission
abides by those reasons.

In his closing submissions, Mr Hale submitted that “the
failure to release the transcripts is inconsistent with the
judgment of Foster J in Bankers Trust Australia Ltd v
National Securities and Investments Commission {1989) 85
ALR 475 (‘the Bankers Trust case’) " In the Bankers Trust
case, Foster J relied on the fact that the legislation he was
required to construe did not "empower the Commission
to make orders for non-disclosure of testimony taken in
the [private] hearing” (at 483). His Honour contrasted
that legislation with legislation that gave the National
Crime Autherity power to direct that evidence “given
before it shall not be published at all or not published
except in such manner and to such persons whom the
Authority specifies”. Section [12{1) of the ICAC Act,

like the National Cnme Authonty legislation to which
Foster J referred, expressly provides that the Commission
may direct that any evidence given before it shall not be
published or shall not be published except in such manner,
and to such persons, as the Commission specifies. Thus,
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the Bankers Trust case is fundamentally different from the
cases on which the Commissioner relied in his reasons
delivered on |1 February 2013, and Mr Hale's reference to
it is quite unhelpful.

Mr Hale then suggested that the failure to release the
transcripts was inconsistent with the Commission’s “usual
practice”. That is a false submission. The usual practice

is not to release the transcripts and is based on the cases
referred to in the Commissioner’s reasons delivered on 1]
February 2013.

As to Mr Hewson and Mr Badencch, as noted above,
Counsel Assisting publicly anncunced to the inquiry

that they were of the view that those persons could not
offer any assistance to the inquiry and for that reason
they were not being calied. They also invited anybedy
who held a contrary view to speak to them. Nobody did.
The complaint as to lack of access to the compulsory
examinations of those individuals needs te be seen in that
light and is rejected.

Mr Hale submits that denial of access to compulsory
exarnination transcripts has led to a denial of procedural
fairness. [t is said that Mr Macdonald did not know if
something exculpatory was said in those transcripts and
he was denied the opportunity to consider any pricr
inconsistent statements of witnesses given in private
session. That subrnission must also be rejected.

Before turning to the detail of it, it should be stated in

clear terms that the Commission is not aware of anything
exculpatory in any transcript that was not the subject

of evidence in the public inquiry. If there was credible
exculpatory evidence given by a witness, the Commission
would expect Counsel Assisting to adduce it by calling that
witness at the public inquiry. In no circumstance, to the
Commission’s knowledge, did Counsel Assisting fail to do
SO.

So far as procedural fairmess is concerned, the starting point
is that the scope of any such obligation must be considered
against the statutory scheme at issue with attention to

the “practical context in which the decision-maker must
consider whether to exercise the power”: Re MIMA: Ex
parte Miaf (2001) 206 CLR 57 at [29]-[31]; SZBEL v
MIMIA (2006) 228 CLR 152 at [28]; Kioa v West (1985)
159 CLR 550 at 584, 516-616. Any such duty is subject to
the “particular statutory frarmework”, which must be given
“full effect” : Mobil Oif Australia Pty Ltd v Commissioner of
Taxation (1963) 113 CLR 475 at 504. The requirements

do not involve a “fixed body of rules”: Mobi Oif Australia
Pry Lid v Commissioner of Taxation {1963) 113 CLR 475

at 504; they are flexible and must be "moulded” to the
circumstances of the particular case: Kioo v Wesr at 585;
and Applicant VEAL of 2002 v MIMIA (2005) 225 CLR
88 at [25]. Those matters are significant in the context of a

large public inquiry under the ICAC Act and the provisions
of s 112, which specifically allow for the suppression of
matrerial where the Commission 1s satisfied thac this is in
the public interest.

There are five points to be made.

The first is that the Commission has, as a matter of
practice, adopted the position that, when it holds a public
inquiry, it has regard only to evidence adduced or tendered
at the public inguiry in making its findings. Thisis a position
not only arrived at before a final report is delivered, but
before the commencement of a public inguiry.

The second follows from the first. As a consequence, the
Commission has not had regard to any material not befcre
the public inquiry in making its findings. The material is
not information which the Commission has (or has ever}
proposed to take into account in making its findings. The
only evidence that the Commission has had regard to in
formulating its findings is that in the public inguiry.

The third is that, as framed in Kioc v West and Applicant
VEAL, any duty of disclosure concerns “adverse
informaticn” or material “adverse to his interest”. But here
the complaint is not that material adverse to

Mr Macdonald's interest may exist, which will be taken
into account. ltis that informaticn has not been disclosed
which, it is speculated, may be exculpatory. What Mr
Hale and Mr Mackay submit is required by procedural
fairness is disclosure of thousands of pages of material
{being the transcripts of compulsory examinations and the
exhibirs tendered during them) so that they can go on a
fishing expedition, based on nothing more than speculation
that they might find something exculpatory. It should be
borne in mind that these compulsory examinations were
carried out subject to suppression orders under s 112 of the
[CAC Act; this gave the witnesses some confidence that,
save where the Commission decided that the evidence
was to be used in a public inquiry, their evidence and the
exhibits would be confidential. The protection so given by
the ICAC Act and orders of the Commission would be
destroyed were the Commission t¢ be required, against

its wishes, to disclose these documents to all affected
persons (and, there is lictle doubt that, were Mr Hale's
application to be acceded to, like appiications would be
made by all other affected persens). The basic point is that
in such circumstances an important mechanism of the
ICAC Act, one on which the Commission heavily relies
to persuade witnesses to tell the truth and to cooperate,
would be defeated. No duty of procedural faimess requires
the facilitation of a speculative fishing expedition of that
kind or the frustration of a power expressly conferred on a
decisicn-maker by Parliament.

The fourth has been alluded to already. Any requirement
of procedural fairness must accommodate itself to the
governing statutory framework. [n this case, that includes
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the provisions of s 112 as well as the division between a
preliminary investigation, compulsory examination and
public inquiry:

The fifth arises from the observation of Brennan J in

Kioa v West at 628 that "[a]dministrative decision making
is not to be clogged by enquinies into allegations to which
the repository of the power would not give credence,

or which are not relevant to his decision or which are of
little significance to the decision which is to be made”.
Those remarks have particular significance in the context
of Operation Acacia. As has been mentioned, the inquiry
into this matter was very lengthy, involved over 50
witnesses giving evidence at the public inquiry and involved
vast amounts of documentary material extending to in
excess of 40 lever arch folders. As a result, it was also
very expensive. 1 he public inquiry would not have been
aided by being clogged by speculative enquiries of the kind
contemplated by Mr Hale and Mr Mackay.

Failure to put before the inquiry all relevant
documents

Mr Hale complains that the Commission has failed to put
before the inquiry all relevant documents. But no document
is identified that should have been tendered. Rather, the
complaint, so far as it relates to documents, appears to
concern access to compulsory examination transcripts

or witness interviews - a complaint that has been dealt
with above. For completeness, so far as the complaint
might concern other unspecified documents, it is without
substance.

Cenerally, the Commission points out that the directions it
made before the inquiry commenced provided a procedure
for the tendering of documents. If an interested person
solight to have a document tendered not otherwise

in evidence, they were to request Counsel Assisting

to tender that material and if they refused then the
interested person could apply to the Commission to
tender the material themselves. [n the event, interested
persons (by their representatives) availed themselves

of that process by requesting that Counsel Assisting
tender vanous docurnents that they wished to place
before the Commission, In every such case, Counsel
Assisting tendered that material and it was received

into evidence, even in cases where Counsel Assisting
noted that their relevance was not apparent. Counsel
Assisting were content to tender the matenal in the event
the relevant person wished to rely on it. The material
tendered by Counsel Assisting at the request of others
included a statement by Mr Maitland concerning his

past achievements, a bundle of material identified by Mr
Ransley, various materials identified by NuCoal Resources
NL {(including a slide presentation and operational materials)
and a statement provided by Mr Chester intended to be
exculpatory in respect of a particular issue and a bundle

of material identified by him. So far as Mr Macdonald

is concerned, a large folder of material was identified by
his representatives and tendered by Counsel Assisting at
the request of Mr Hale. In no case did Mr Hale, or any
interested person, make an application for the tender of a
document that Counsel Assisting had refused to tender or
identify any other document not before the Commission
that should be tendered. In those circumstances, it is
disingenuous, to say the least, for Mr Hale to advance
criticisms on the basis that not all documents were placed
before the Commission.

Given that Counsel Assisting tendered every document
they were asked to tender on behalf of Mr Macdonald
(even when they doubted their relevance) and there were
directions otherwise providing for the tender of documents,
Mr Hale's complaint has no substance whatever. In those
circumstances, to cnticise Counsel Assisting after the
public inquiry is complete is, at best, irresponsible.

The inquiry has been compromised

Mr Hale makes the further submission that the inquiry
has been so badly compromised, it is not in a position to
determine the truth. It is said that the Commission does
not have before it all relevant evidence and has not heard
all relevant witnesses. As a result, the inquiry is not an
inquiry within the meaning of s 31 or an investigation as
per s 13{2) of the ICAC Act. The factual premises of
this submission have been dispelled above. As is apparent
from that discussion, the submission of Mr Hale is wholly
without basis. It bears repeating that Mr Hale made no
suggestion as to this matter during a public inquiry in
which he participated over a number of months. Rather,
he sat silently in the hearing room and chose to make his
assertions concerning missing witnesses and documents
after the event. His forensic decision deprives his
submission of any force.

Pre-determination of inquiry and actual bias

Mr Hale advances a further submission that attacks both
Counsel Assisting and the Commission, Paragraph 4 of Mr
Hale's submissions state:

When viewed objectively as a whole [Counsel Assisting]
conducted the inquiry as if it was adversarial proceedings.
It could not be said thar the Commission leoked at both
sides of the question, the allegations, in a balanced way.
Those cafled who gave evidence thought to support the
aflegations were not cr rarely cross-exarmined to test the
reliability of their evidence. For example, Departmental
and Ministerial staff in whose interests it would be to
distance themselves from the decisions were asked leading
questions to establish just that and their evidence was
barely tested, except by other counsel. Those who gave
evidence which did not support the allegations or case
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theory were treated in a hostile manner ... [Counsel
Assistings'| submissions themselves exemplify the way in
which the inquiry was conducted. {Counsel Assisting]
opened on a certain basis and then [Counsel Assistings' |
submissions argue a case in support of the allegations
made in the opening Rather than being an inguiry into
what really happened it appears to have a pre-determined
outcome.

The suggestion of a predetermined outceme can only

be sensibly understood as an allegation against the
Commission of actual bias. This is a far-reaching submission
on the part of Mr Hale. After all, it is not Counsel Assisting
who determine the outcome of the inquiry, but the
Commission. One would think that he would have to have
sound grounds for such a submission, before making it.

But, Mr Hale's submission of a predetermined outcome

is based on propositions that ignore the nature of a public
inquiry under the [CAC Act. As the Commission has
stated above, a public inquiry is but the culmination of what
is normally a lengthy investigation involving many months
of preliminary enquiries and the canvassing of witnesses

by interviews and statements (and Operation Acacia

was an investigation of this kind). Often, this takes more
than a year, as it did in the case of Operation Acacia. The
Commission repeats that, by the [CAC Act, it can conduct
a public inquiry only “if it is satisfied that it is in the public
interest to do so”: s 31{1) of the [CAC Act

Section 31{2) of the ICAC Act provides that:

Without fimiting ife factors that it may take into account
in determining whether or not it is in the public interest

to conduct a public inguiry, the Commission is to consider
the following:

(a) the benefit of exposing to the public, and making it
aware, of corrupt conduct,

(b} the seriousness of the aflegation or complaing
being investigated,

{c} any risk of undue prejudice to a person’s reputation
{including prejudice that might arise fram not holding
an inquiry),

(d) whether the public interest in exposing the matter is
outweighed by the public interest in preserving the
privacy of the persons concerned.

VWhen having regard to the benefit of exposing the
allegations to the public and the other factors expresshy
mentioned in s 3[{2), the Commission cannot make a
proper judgment as to whether a public inquiry should be
held without assessing the information it has obtained inits
oreliminary investigation and coming to a provisional view
as to the reliability of that information.

The Commissicn's level of satisfaction that the ICAC
Act calls for requires a balancing exercise. Once the
required level of satisfaction has been achieved, the

prior investigations influerce the general direction of the
investigation, and the inquiry as well. To save time, leading
questions may be asked of witnesses who, in accordance
with the Commission’s provisional view, are telling the
truth. The Commission expects that those who contend
otherwise will cross-examine such witnesses and they are
given an appropriate opportunity to do so. Itis generally
open to counsel for the affected parties to cross-examine
all witnesses — and that is precisely what, throughout the
inquiry, Mr Hale, Mr Kirk, Ms Williams and other counsel
did. It is through such a process that the Commission is
assisted in determining the truth, That is, in the case of
witnesses whose evidence is led by Counsel Assisting, the
Commission pays careful regard to the witness’ demeanour
and answers in cross-examination and then makes up its
mind as to the credibility of that witness.

This approach does not mean that exculpatory evidence is
excluded, or that possible new lines of enquiry are ignored.
Indeed, as a matter of practice the Commission instructs
Counsel Assisting in all cases, as it did in Operation
Acacia, to adduce all relevant evidence available to the
Commission, whether inculpatory or exculpatory. And, to
the best of the Commission’s knowledge, this is precisely
what Counsel Assisting have done, without exception.
There was extensive cross-examination, subject to an
affirmative case being put, of most of the witnesses by
counsel for the affected parties and Counsel Assisting,

in turn, cross-examined the affected parties extensively.
There is nothing unusual in that. Mr Hale's submission that
the inquiry “apoears to have a predetermined outcome”,
loses sight of this feature of all inquiries undertaken by the
Commission under the ICAC Act. It also shows a basic
lack of understanding of what is meant by investigatory
and inquisitorial proceedings as occurs in accordance with
the provisions of the ICAC Act — hence, his complaint
that Counsel Assisting “conducted the inquiry as if it was
adversarial proceedings”.

No complaint has been received by counsel for any

of the witnesses thal they were treated in a "hostile”
manner. In the course of the public inguiry, Mr Hale did
not submit that any witness had been so treated. Me
Hale’s submissions as to the way the public inquiry was
conducted are rejected, The Commission considers them
to be entirely without substance.

There is another factor that defeats Mr Hale's argument on
this issue. During the course of the inquiry, a disqualification
apolication was made on behalf of Mr Macdonald for
reasonable apprehension of bias, but that application was
said to be based on the application made by Mr Duncan

in curial proceedings concerning Operation Jasper on the
strength of matters unconnected with the conduct of
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the inguiry. Those proceedings were dismissed, following
appeals to the Court of Appeal and an application for
special leave to appeal to the High Court. But, no other
application for disqualification, and no suggestion of bias or
predetermination, was made by any party throughout the
conduct of the inquiry.

At no stage duning the course of the public inquiry did

Mr Hale {or anyone else) make any other application or
suggestion concerning apprehended or actual bias or a
predetermined outcome. Again, the submission is first made
by written submissions, fong after the hearing of evidence
is concluded. It is far too late for submissions of this kind

to be made. Mr Hale should have raised his complaints
about the leading of witnesses, the failure to cross-examine
witnesses, the alleged treatment of witnesses in a hostile
manner, and the way in which, according to him, Counsel
Assisting sought to support the submissions they made in
opening, when the conduct about which he now complains
became apparent during the course of the inquiry. [t should
not be made now for the first time.

Early in the public inquiry, Counsel Assisting made an
open statement asking anybody who held concerns as to
the conduct of the inquiry to raise the matter squarely.
Counsel Assisting staied:

Cur brief is to investigate the matters under inquiry and
so far as we are aware there is no suggestion that we have
Jailed to adduce evidence because of some preconceived
theory, nor that such a course has been countenanced by
the Commission. If at any point such a view is maintained
it ought to be raised squarely.

MNo one responded to that statement so as to raise any such
view during the conduct of the inquiry.

Submissions on behalf of My Maitland

Mr Kirk submits that Counse! Assisting have not sought to
assist the Commission to uncover the truth of the matters
the subject of inquiry, they have acted in a partisan manner
and their conduct has fallen short of certain requirements.
He has not provided any further detail in support of these
accusations. They are simply made by way of bald assertion
devoid of corroboration or support.

In assessing this submission regard should be had to the
staternent of Counsel Assisting referred to above. Mr Kirk
did not respond to the invitation in that statement.

CGiven the unspecific nature of the accusations, it appears
to ¢o ne further than the submissions advanced on behalf
of Mr Macdonald (dealt with above) and Mr Ransley {dealt

with below).

There is one exception to the above. The argument is
put that the very advancing of submissions or questicns

suggesting that Mr Maitland was financially motivated

is indicative of a failure by Counsel Assisting to
dispassionately investigate the facts. It is another strange
submission, and an absurd one at that. No credible
submission can be made that there were no reasonable
grounds for the making of such submissions or putting such
propositions to Mr Maitland. These appear from the body
of the report. In such circumstances, Counsel Assisting are
perfectly entitled to make submissions and put propositions
consistent with their assessment of the evidence. Equally,
itis open to those who represent Mr Maitland to contend
that other conclusions should be drawn upon the evidence.
Far from justifying allegations of impropriety, it is through
such a process that the Commission is assisted to arnive at
the truth.

Counsel Assisting tendered the document outlining Mr
Maitland's background, which was called in aid of his
counsel's submissions as to his motivations. What is more,
Counsel Assisting made the specific submission thar,
notwithstanding their contentions as to the true reason for
a training mine:

That is not to say that both Ransley and Maitland might
not afso have had reasons to genuinely support a training
mine. Especially in the case of Maitland, there is a body
of evidence which supports the notion that the CFMEU
in general, and Maitland in particular, had long supported
the idea that some training of underground miners should
cecur in a dedicated underground training faciity.

Counsel Assisting, on this issue, has acted with entire
propriety. Mr Kirk's submission is rejected.

The further submission is put that for the Commission to
rely upon the submissions of Counsel Assisting “would
itself be inconsistent with the duties of fairess that lie upon
the Cormmission”. This is yet another strange submission.

It has echces of Ms Williams assertion (referred to

below) that were the Commission to “draw the inferences
contended for by counsel assisting without first considering
alternative inferences that are reasonably available on that
evidence” it would give nse to “a reasonable apprehension
of bias {and may be indicative of actual bias).”

On one view, it may have been made to pressure the
Commissicn in advance of it prepanng its report. Ms
Williams” submission may have been made for a like
purpose. It is not profitable to speculate about these
matters. |t is sufficient to say that neither submission has
any persuasive force. It goes without saying, of course, that
the Commission will treat each issue on its merits having
regard to the submissions of all parties. It does not need to
be reminded of its function by reference to veiled allegations
of unfairness or bias, whether apprehended or actual.
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Submissions on behalf of Mr Ransiey

Ms Williams submits that Counsel Assisting failed to
address the availability of alternative inferences consistent
with innocence in the context of s @ and s 13(3A) of the
[CAC Act and thereby failed to present their submissions
in @ manner consistent with their professional duties. This
extraordinary submission was couched in a form such

that it depended for its validity on the correctness of Ms
Wiilliams argument concerning the proper construction of
s 13(3A). The Commission has dealt with this argument
above and has found {by reference to 0'Amore — and other
authorities — and various sections of the [CAC Act) that
that argument is wrong in law. Thus, the foundation for
the argument that Counsel Assisting have failed to do
their duty, because they made submissions contrary to Ms
Williams' contentions as to the law, disappears.

The Commission, however, considers itself constrained
to comiment further on this submission. The making of
submissions by counsel, otherwise than in accordance
with their opponent’s perception of the law, could

rarely be a breach of professional obligations. In the
circumstances of the present inquiry, by no stretch of the
imagination could that be the case, even if Ms Williams’
submissions on the law were to have been correct. And
to compound the egregious nature of the submissions,
they are not. Accordingly, the attack on Counsel Assisting
was entirely unwarranted. What makes the attack even
more remarkable is that, despite Ms Williams becoming
aware of the Court of Appeal's decision in £°Armiore,
which undermined the premise of her argument, in her
supplementary submissions she did not withdraw her
previous criticisms.

Ms Williams went on to submit that, for the Commission
to rely on the submissions of Counsel Assisting, the
following would arise:

[1]t would be unisafe for '\CAC to rely on the evidence
referred to in their submissions in support of any potential
finding of fact or inference as an accurate and impartial
summary of the whole of the relevant evidence. fr would

not only ke unsafe but would also give rise a reasonable
apprehenision of bias fand may be indicative of actual
bias)} for ICAC to make findings of fact without assessing
the whole of the relevant evidence, or to draw the
inferences contended for by counsel assisting without first
considering alternative inferences that are reasonably
available on that evidence.

The Commission has been the recipient of some strange
submissions in the course of this inquiry, but this is amongst
the strangest. The submission, in effect, is that, if the
Commission refies on the submissions of Counsel Assisting,
and does not accept the correctness of Ms Williams'
submissions in making findings of fact, such findings

waould give rise 1o a reasonable apprehension of bias on

the part of the Commission and even may be indicative

of actual bias. In the opinion of the Commission, this is an
improper submission. It carries within it an implication of
an intimidatory threat. The Commission will not respond
further to it save for saying that, in each instance in which
the Commission has made a finding of fact or drawn an
inference, it has had regard to all of the evidence as well as
the pertinent submissions made to it by Counsel Assisting
and by persons affected.
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Appendix 4: Summary of profits of original
DCM shareholders

Jonca Investments P/L (John Maitland)

Nera Ransley (wife of Craig Ransley)
Pooles Australia (Andrew Poole)
Maxine Poole

James Stevenson

James Stevenson and Elizabeth
Pinnock as Trustees for the Stevenson
Pinnock super fund

Micjud Pty Ltd (Michael Chester)
Kimberly Chisholm - Lenark Pty Ltd

Lawrence Ireland - Climb Super Pty
Ltd

Michael Abela

Paul Dickson

Ricketts Point Investment P/L
Tuxon Pty Ltd (Robert Hargraves)
Stacey Noonan

Vincent Martin

Valzan Pty Ltd

Top Plain Properties P/L {Kenneth
Mackinnon)

[) Baysoni (Glen Lewis) Shareholding |
2) Baysoni {Glen Lewis) Shareholding 2

Jeffrey Roderick Williams
Jessica Tsiakis

TOTAL

Summary of financial information

$165,623.00
$318,017.28
$364,648.00
$400.00
$65,964.00
$56,938.00

$23,339.12
$70,019.80
$36,212.00

$25.00
$25.00
$6,2(4.00
$1,335.00
$16,806.00
$-
$65,344.00
$8,333.00

$100,000.80
$99,999.36
$93,360.36
$46,680.68
51.539.‘2_3_4.40

Net Profit made
Investment | @ 311211 (from
sales of share)

$5,985,526.26
$14,887,364.05
$5,385,366.48
3$-
$3,144,325.95
$2,608,442.00

$435,092 .88
$6,753,836.15
$1,353,849.00

$1,367.00

$-

3-

$73.839.00
$1,425,698.19
$417.647.00
$2,780,382.00
$213,190.00

$1,267,310.04
$1,267,311.48
$3,847.315.00
$3,164.732.00
$55,012,594.48

Market valus
of unsold

shares @

312/2011
$8,924,206.59
$-
$13,083,007.95
$32,625.86

$-

$-

$595,227.42
3-
$140,213.00

$-
$2,087.00
$394,454.00

$348,300.00

$2,392,819.11
$2,392,734.87
$1,431,000.00

$-
529@'736:._'675.80

Total Net Profit
(B +C)

$14,909,732.85
$14,887,364.05
$18,468,374.43
$32,625.86
$3,144,325.95
$2,608,442.00

$1,030,320.30
$6,753,836.15
$1,494,062.00

$1.367.00
$2,087.00
$394,454.00
$73,832.00
$1,425,698.19
$417,647.00
$2,780.382.00
$561,490.00

$3,660,129.15
$3,660,046.35
$5,278,315.00
$3,164,732.00
$84,749,270.28
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Appendix 5: Transcript

THE COMMISSIONER: Mr Hale, | just want to add
something to your blanket requests for transcnpts of
compulsory examination. | have already given reasons on
this and this - what I'm going to say now is really supple-
mentary to that. | am sure you understand, Mr Hale,
because you've been appearing here long enough, including
in compulsory examinations that it is a matter of practice
for me to direct and for any acting Commissioner holding a
compulsory examination to make a direction under section
[12 of the Act that any evidence given before the Commis-
sion shall not be published except in such manner and to
such person as the Commission specifies. Section |12{1)
{A\) provides that the Comrmission is not to give a direction
under this section unless satisfied that the direction is nec-
essary or desirable in the public interest. All compulsory
examinations undertaken in connection with any, with the
three operations which together form one overall investiga-
tion, were subject to such a direction. I'm sure you know
that insofar as you appeared in a number of compulsory
examinations that direction was made. Now, | do not
regard it to be necessary or desirable in the public interest
to disclose at the interests of a party all the compulsory
examination transcripts of all the compulsory examinations
that were undertaken for the purpose of this inquiry which
you have previously requested and which | understand
you to really be desirous of obtaining again because there
is a great deal of material in those compulsory exarnina-
tions that are irrelevant. There’s a great deal of material in
those compulsory exarminations which are personal. There
is occasionally material in those compulsory examinations
which if disclosed to the public could cause personal harm
to individuals, including physical harm.

In addition, you can lock around and see how many coun-
sel are appeanng here today. | would imagine thar there are
about 15, there are often over 30. ['ve given leave | think
to about 50 or 60 te appear in this particular segment. I
everybody was to ask for and obtain compulsory examina-
tion transcripts the time taken to do this, the cost of doing
it and the likelihood of irrelevant guestions being asked as

a result is such that | regard it completely against public
interest to cause, to allow a disclosure. Ifit comes - dealing
with a particular, the particular request - what | have said

is of equal application to requests for individual compulsory
examination transcripts of other persons in general terms. |
do not regard it in the public interest as it being desirable to
allow those transcripts to be disclosed. Some counsel have
asked for extracts of compulsory examinations transcripts
which are confined to particular topics with which they

are concerned. Those have been allowed because in those
cases where they've been allowed the considerations which
| have expressed do not apply.

| also do not regard it appropriate generaily to allow persons
to have the compulsory examination transcript inits en-
tirety of the compulsory examination undertaken in respect
of that particular party. | may say that in all instances in
which you have been concerned, Mr Hale, your client has
had representation by counsel including yourselfin most

if not all cases, perhaps not all, but in all cases - | mean

not all involving you but in all cases your client has had
representation by counsel who is quite aware of what was
said, usually a solicitor has been present as well, there has
never been any objection to any person representing the
witness taking notes of what was said. So generally in my
view there is no need for those transcripts to be disclosed,

{ do not regard them to be in the public interest in doing so.
Despite all these matters which | regard as self-evident you
have continually persisted in making these blanket requests
for transcripts. | have now elaborated upen the reasons

[ gave last time and | think in fisture it would be - | would
appreciate it if you wish to make requests for transcripts
again for the sake of preserving your right of creating some
foundation for some application elsewhere youTre perfectly
entitled to do that and I'd had no abjection to that but un-
less you have any new points to raise please do not attermpt
to reargue the matter.
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Appendix 6: Reasons delivered on 11 February
2013 for refusing Mr Macdonald’s request for
copies of compulsory examination transcripts

COMMISSIONER: On more than one occasion during
this public inguiry, Mr Hale has applied for orders requiring
the Commission to provide his client, Mr Macdonald,

with copies of the compulsory examination transcripts that
contain exculpatory material refating to Mr Macdonald

or. if | have understood correctty, copies of all compulsory
examination transcripts. | think it desirable to state now in
full my reasons for refusing those applications.

These reasons will apply to any future such applications
unless any new grounds are advanced.

in these inquisitorial proceedings it is the Commissions
obligation to afford all persons who might be affected by its
findings procedural fairness. | do not regard that oblfigation
as requiring the Commission to provide Mr Hale with the
transcripts he has sought. As background to Mr Hales
applications | point out that the Commussion has held 92
[sic] compulsory examinations, some involving several
hours of questioning. These examinations have been
undertaken over a period of approximately 20} months.
Some witnesses have, over time, participated in rnore than
one compufsory examination. The Commission has also
interviewed In excess of 60 potential witnesses and many
witniesses have participated in more than one interview.
Virtuaily afl of those interviews hove been recorded.

in addition, the Commission has obtained |2 witress
staternents.

The material obtained i this woy extends tc many
thousands of pages. | give these particulars to indicate
the scale of the evidentiary material obtained by the
Commission and the practical difficulties that weuld
thereby arise if the Commission were to accede to Mr
Heales applications ond like applications which other
persons no doubt would be induced to make should Mr
Heale's application be granted.

There is the odditional consequence that with a very large
aumber of counsel involved in ghis inquiry the disclosure
Mr Hale seeks will probably cause the inquiry to extend

immeasurably in length. The delay in itself'is an important
factor to be taken into account as given the seriousness of
the allegations in this inquiry it is in the public interest that
the Comrmission report its findings to Parfiament as soon
as passible.

Furthermore, the delay would cause farge amounts of
unnecessary costs to be incurred and inconvenience
suffered. This would occur in circumstances in which
the Commission has decided that the materia! sought fs
unnecessary and irrefevant as it would not advance the
inquiry n any respect.

! appreciate that arguably these practical difficulties clone
should not stand in the way of procedural fairness properfy
assessed. But in my view the practical difficulties are not
without relevance in deciding what procedural fairness
requires in this case,

The Commission has in any event decided that irrespective
of these practical difficulties there are other compelling
grounds that alone cause It to conclude that Mr Hale's
applications should be dismissed. These are as follows:

{a) Before evidence was led in this public inquiry, the
Commission carefully assessed oll the evidence it
had so far obtained, including all the compulsory
exominotion transcripts, interviews and statements
to which | hove referred. Having considerad
all this matertal, the Commission determined
which of the potential witnesses from whom that
material had been obtained could give relevant
evidence at the public inquiry. That assessment
has continued throughout the course of the inquiry.
The Commisston has determined to call alf those
witnesses so identified irrespective of whether
a witnesss testimony supports the allegation
that contention that corrupt conduct has been
committed or whether thot testimony is exculpatory
of any person. By the end of the evidence in this
inquiry afl such witnesses will have been called.
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APPENDIX 6: Reasons delivered an [ February 2003 for refising Mr Macdnald's recuest tor

copes of campulsory esamination transalips

That is the Commission’s intention, and there s
no reascn to think that that intention wilf not be
fulfilled. The Commission considers that through
the leading of the evidence of these witnesses and
the refevant questioning of them by others will lead
to the discovery of the truth. Compare Australian
Securities and Investments Commission v
Hellicar (2012) HCA 17, at [241] et seq per
Heyden, J.

In the majority of instances the compulsory
exarmination constitutes the first occosion when
officers of the Commission arz in a position Lo
explore with porential witnesses the ewidence they
may be able to give. Thus, on such occasions, the
Commission officers generally osk open-ended and
wide-ranging questions. In this way, much irrelevant
material is adduced Before these witnesses are
colled to testify, Counsel Assisting the Commission
and Commission officers sift through the material
to identify evidence that is relevant. At the public
inquiry, Counsel Assisting, having considered the
compulsory examination testimony and the other
prefiminary evidence obtained, endeavours to adduce
only those parts of such material as are relevent. It
would be contrary to the public interest to disclose
publicly, materiaf that 1s irrelevant.

Counsel Assisting gave a full and detailed opening
address and, throughout the questioning of witresses,
has been at pans to make clear what allegations are
being made, if any, against the persons concerned.

{ am satisfied that in this way all persons who have,
who may be affected by any findings the Commission
makes, have or will have been fairly apprised of the
allegations against thermn. [ do not understand it to be
contended otherwise by anyone.

! have invited any person who wishes to have
testirnony called to proceed in accordarnce with
directions | have mode in that regard.

All persons who wish to reply to the allegations that
have been made agoinst them have been and will
be given a full and fair opportunity of answering
relevant evidence that might be adverse to them.

As has elsewhere been noted, disclosure of

the compulsory examination transcripts could
compromise the investigation and inguiry or cause
the investigation and inguiry to be less effective than
it otherwise would have been. For the Comrmission
to disclose its hand prematurely, "will not only alert
suspects to the progress of the Commission, but may
well close off other sources of inguiry”. These words
were spoken i National Companies & Securittes

Commission v News Corporation Ltd (1984)

156 CLR 296 by Mason, Wilsorn and Dawson JJ
at 323 — 4 see also Gibbs Cd at 316. Fremature
disclosure may alfow corrupt witnesses to taior their
evidence dishorestly Secrecy and silence are often
effective means and indeed sometimes the only means
of enabling the truth to be discovered.

Fuidence given at compulsory examinatioris s
virtually always given subject to a suppression order
in terms of s 1 12 of the Independent Commission
Against Corruption Act 1988, Such a suppression
order renders the evidence so giver: in effect secret.
The Commission generally reserves the right to

vary that order if it considers that the public interest
requtres it to do so. Such a suppression order is
often an important factor in persuading witnesses

to tell the truth. [ an order for disclosure as sought
by Mr Hale is made, otherwise than for the reason
that it Is in the public interest to do so, the benefits
to the Commission and the state in holding the
compulfsory examination, and making the suppression
orders, could to o materiaf extent be lost. Moreover
the disclosure of certain evidence contatned in the
transcripts, interviews and statements could lead

to serlous harm to witnesses and. indeed, to others
mentioned by such witnesses. The Commission is of
the view that it is not in the public interest to disclose
the compulsory examination transcripts as Mr

Hlale seeks The same applies to the interviews and
statements the Commission has obtained.

The approach that the Commission has adopted

is in occord with three first instance decisions of

the Supreme Court of New South Wales, namely
Arnistodemou v Termmby and the Independent
Commission Against Corruption (unreported)
NESWSC 14 December 1989, per Grove J;
Donaldson v Wood (unreported) NSWSC 12
September 1995, per Hunt CJ at CL. {upholding

a decision of Wood J who was then acting as a
Raoyal Commissioner); Morgan v Independent
Commission Against Corruption (unreported)
NSWSC 31 October 1995, per Sperfing J. See
afso Glynn v [ndependent Commission Against
Corruption (1990) 20 ALD 214 per Wood J The
Jjudges who delivered these judgments were, with
respect to their Flonours, deeply experienced in the
faw relating to investigatory bodies such as the ICAC
as well as the criminal law. The principles embodied
in their decisions have led to a practice being adopted
by this Comimission that has remained unchallenged
Jor at least {7 years
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The practical considerations applicable to this
inguiry, to which [ earlier referred when opening my
remarks on this issue. reinforce the conclusion to
which the Commission has come,

For these reasons, the transcripts of the compulsory
exarminations will not be produced as Mr Hale
requitres.
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Appendix 7: Special conditions of EL 7270

SECTION F: SPECIAL. CONDITIONS

49

This licence is nat transferable and is gramed solely to allow determination of rasource
capacity to support a training mipe. Sheould the licence holder not meet all commitments
oltlined in these conditions with respect to a training pragram and subsequent devetopment
of a training mine, the licence will be cancellad.

50

The licenge holder shail fully meet all financial and other commitments relating to the
awarding of the axploration licence as specified in, and subject to the provisions and
coridiions  of ils Exploration Licence Application and associated submissions
{(“Commitments™). The Commilments are sel cut in the conditions below.

51

The ficence holder shall ensure that during Lhe term of this licence, all work programs, further
studies and other commiliments — including exploration, mine planning and feasibility,
hydrological and other emvironmental sudies =~ are satisfaclorily completed within the
timeframes contained in the ariginal proposal and associated submissions.

52

The licence holder shall, develop a (raining program for jts proposed adtivities within oné year
of the grant of the licence. Aspects of (he program wiil include:
» details of types of fraining lo be provided during exploration and any
subsequent mining,
# fralning plans,
course accreditation,
= identification of staffing levels NKey staff, wraiming parsonnel or organisations
and riumbers of trainees
» Heaith and Safety Managament system.

53

The licence holder shall, within six manths of the grant of the licence, estatlish a “Training
Mine Goal Exploration Project — Commiunity Consultative Committee” that reflects the broad
interests of the communty in the area. This commitiee is to be chaired by & person
appointad by the Minster for Miperal Resources. Regular meetings are ta be held as
determined by the Chairperson. All reasonable costs associated with the Chairperson’s
involvement and the maintenance of the operations of lhe commitiee (excluding the personal
cosis of other commitiee members) are to he bame by the licence holder. '

54

The licence holdgr shafl provide & detailed (confidsntial) annoal reporl to the Dapartment of
Primary Industries at the end of each year of the licence which substanliales that all
commitments and sludies as oullined in ils agplication to the Department are heing
satisfactorily met along with all licence conditions related to training. This report should also

[ Expioration Licence Condilions 2008 - ¥arson Dots: Sep 08 S|
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demenslrate that expenditure commitments made by the licence holder 1o the project are
being salisfactorily met. '

55

Bubject to achieving satisfactory resulls in each stage of the exploration program and further
data thal becomes available during the exploration phase, the licence holder is expacted to
seek project approval under NSW planning legisiation from the Government for the
development of a training mine within the licence area within three years of issuing of the
licence,

56

The licence holder shall pay the Depariment of Primary industries:
(a) the payment of A$1.106 million for the refund of public expenditure previously
incurred by the Departmeént of Primary industies for exploration and
evaluation of the area.

{h) a payment of A§250,000 per annum for the period of this licence as a tundirg
contribution towards the NSW Inslitute for Carbon ‘Sequestration at the
Univarsity of Newcastle.

57

{a} ff the licence hoider dees nat substantially meet its Commitrents or fails o comply
with the fitle Conditicns and/or Special Conditions, then the Minister may, subjecl to
first camplying with condition (¢) below, cancel any title in place at that time, unless
the licence holder demonstrates to the satisfaction of the Minister {hat there is a bona
fide reason for failure to substantially meet its Commitmeants or to comply with a
Condition or indicate that it will remedy the failure to the satisfaction of the Minister.

by If the licence holder fails to commence substantial development of a training mine
within three years of the awarding of the original exploration licence, subject fo all
necessary approvals, the Minister may, subject to first complying with condition {c)
below, cancel any title in place at that time, unless the licence holder demanstrates o
the satisfaction of the Minister that there is a bona fide reason for such failure and
that there Is intention to proceed with training mine development.

{c) Any taricellation of title by the Minister must be underlaken i accordance with the
provisions retating to cancellation as set aut in the Mining Act (NSWJ 1892 (including
saction 126, as amended or replaced).

58

Any mining lease granted as & consequenca of the exploration carried out by the holder on
this exploration licence will be subject to financial contributions in accordance with the
Guidelines for lhe Future: Allocation of Coal Exploration Areas issued by the Minisler in
March 2006 and updated in January 2008 or any fulure revisior of the guideline in place at
thiz time.

"E—iﬁlcraﬂon Licence Condilions 2008 ‘Version Date: Sep D8
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